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Summary of Facts and Submn ssions

1. The appel |l ant (applicant) | odged an appeal, received on
18 Decenber 1998, against the decision of the exam ning
di vi sion, dispatched on 16 Cctober 1998, refusing the
Eur opean patent application No. 93 830 153.8
(publication No. EP-A-0 599 786). The fee for the
appeal was paid on 18 Decenber 1998. The st at enent
setting out the grounds of appeal was received on
18 Decenber 1998 wth the notice of appeal.

The appel |l ant requested that the decision under appea
be set aside and a patent be granted on the basis of
the foll owi ng docunents:

Cl ai ns:

No. 1,2 filed with the statenent of grounds of appea
on 18 Decenber 1998

Descri ption:

Pages 1, 2 as filed with the letter of 6 March 1998
Page 3 as filed with the letter of 9 Septenber 1998

Dr awi ngs:

Sheets 1 to 3 as filed with the letter of 9 Septenber
1998.

The wordi ng of the clains reads as foll ows:

"1. Electromagnetic dental mneralizer device (5),
conpri si ng:
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two coils (9) defining a space for receiving a
tooth, said two coils (9) being arranged in such
way to produce an el ectromagnetic field crossing
the space defined by said coils (9), the nagnetic
field being directed in a substantially straight
way fromone coil to the other, while the electric
field being directed in such a way that whwn [sic]
a tooth is received in said space the electric
field crosses the tooth in a substantially

| ongi tudi nally way,

a programmabl e i npul se generator operatively
connected to said coils (9)

characterised in that
t he progranmmabl e i npul se generator operates in the

range of the cardiac pulse, in order to nmake the
devi ce action nore effective.

2. El ectromagnetic dental mneralizer device,
according to claim1l, wherein the inpulse are
[sic] square wave."

Oral proceedings were arranged at the request of the

appel | ant .

In the comruni cati on acconpanyi ng the summons to ora

proceedi ngs reference was nade to the foll ow ng

document s:

D2:

Physi kal i sche Medi zin, Volume 4 "El ektro- und

Li chttherapie”, edited by H Drexel et al,
publ i shed by Hi ppokrates Verlag GrbH, Stuttgart,
Germany, 1988, Chapter 8, "N ederfrequente
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Magnet f el dt herapi e", pages 111 to 118

D3: EP-A-0 143 748

In a prelimnary assessnent by the board it was held
that claim 1l offended against Article 84 EPC and that
claim2 was not adm ssible under Article 123(2) EPC
Furthernore it was held that under the assunption that
the clains were anended to overcone these objections,
the subject-matter of such clains would not involve an
i nventive step with respect to docunents D2 and D3
(Articles 52(1) and 56 EPC).

Wth the letter of 19 Cctober 2001 the appel |l ant
announced that nobody woul d be present at the ora
proceedi ngs.

The argunents submtted by the appellant may be
sunmmari zed as foll ows:

As regards the clained orientation of the electric
field, it was indeed difficult to determine in a
conpl ex tissue the orientation of single magnetic field
lines. But the probability that the electric field was
directed "substantially | ongitudinally" was higher than
that it was directed at 90 or 180 degrees.

Mor eover, the clainmed subject-nmatter was inventive
because it clained that the inpul se generator could be
triggered by the cardiac pul ses. This feature was not
covered by D2 and D3 and coul d be deduced fromthe
original text "... it is well established that the
generator frequency operates in the range of the
cardi ac pul ses, in order to nake the device nore



- 4 - T 0177/ 99

effective."

Wth a notification dated 31 October 2001 the appell ant
was infornmed that the oral proceedings, due to take
pl ace on 21 Novenber 2001, had been cancel | ed.

Reasons for the Deci sion

1

3017.D

The appeal is adm ssible.

I nventive step

The closest prior art for a device according to claim1
is considered to be provided by docunent D2. From
docunent D2 (cf figure 4 and correspondi ng descri ption)
an el ectromagnetic device is known conprising in
accordance with claim21 under consideration:

two coils ("Magnetfeldspule") defining a space, said
two coils being arranged in such way to produce an

el ectromagnetic field crossing the space defined by
said coils, the magnetic field being directed in a
substantially straight way fromone coil to the other,
and

an i npul se generator operatively connected to said
coils.

The device according to claim1l is defined to be an

el ectromagnetic dental mneralizer device and the space
defined by the two coils is defined to be for receiving
a tooth. These definitions inply, in terns of

structural features of the device, that the coils are
such that a tooth would fit in the space therebetween.
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Furthernore the electric field is defined to be
directed in such a way that when a tooth is received in
said space the electric field crosses the tooth in a
substantially longitudinal way. In this context it
becones evident fromthe sole enbodi rent shown in the
application that the specified electric field is the
electric field induced within a tooth by the changing
magnetic field generated by two coils coaxially
arranged on opposite sides of the tooth. Although the
board has serious doubts as to whether the electric
field generated in these circunstances woul d be
correctly defined as crossing the tooth in a
"substantially longitudinal way", it interprets this
feature for the purpose of the present decision as
inmplying, in terns of structural features of the
device, that the coils are coaxially arranged such that
a tooth would fit in the space therebetween with the
tooth's | ongitudinal axis perpendicular to the nmagnetic
field in the space, because any other structura
arrangenment woul d be at variance with the origina

di scl osure.

Al so these structural features are provided by the
devi ce known from docunment D2 (cf figure 4). In this
respect it is noted that the device of docunment D2 is
for treatnent of bones in general and thus including
relatively snmall bones eg bones of fingers, infants
etc... Consequently the teaching of docunment D2

i ncl udes a device which woul d have di nensi ons renderi ng
it suitable for receiving a tooth between the coils
wWith the tooth's |ongitudinal axis perpendicular to the
magnetic field.

Accordingly the device according to claim1l differs
fromthis known device in that:
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- the inmpul se generator is programmabl e, and

- t he programmabl e i npul se generator operates in the
range of the cardiac pulse, in order to make the
devi ce action nore effective.

Hence, the objective problemto-be-solved by the
present application nmay be seen as being to select a
sui tabl e i npul se generator and operating frequency.

The sel ection of a progranmmabl e i npul se generat or nust
be regarded as a trivial selection for the skilled
person, as such generators are conmmonly used and have
obvi ous advantages in terns of flexibility in
operation. This is all the nore true as in the present
case no specific use is made of the progranmability of
t he i mpul se generator.

As far as the selection of the operating frequency
range i s concerned, the frequency range of the cardi ac
pul se would typically |ie between about 0.8 Hz and 3 Hz
(corresponding to a pulse rate of 48 to 180 pul ses/
mnute). In this respect, docunent D2 envi sages for

pul sed magnetic fields in treatnments of the type
("konservative Magnetfel dtherapie") discussed in
conjunction with figure 4, frequencies between 1 Hz and
2000 Hz (cf page 117, |eft-hand col um, second
paragraph). A simlar range of frequencies is suggested
i n docunent D3 (cf in particular page 1, lines 1 to 11;
page 2, lines 12 to 20; and claim?2) for the
application of pulsed nmagnetic fields inter alia when
treating teeth for the purpose of prophylaxis and care
of dental caries. Thus, the selection of an operating
frequency in the range of the cardi ac pul se corresponds
in substance to the | ower end of the ranges suggested
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in docunents D2 and D3. In the absence of any
surprising effect caused hereby, this selection nust be
seen as being arbitrary and thus devoid of an inventive
step. In this context, the specification "in order to
make the device action nore effective" has to be seen
as a nere desideratum and not factually supported.

As regards the appellant's argunent, in support of the
presence of an inventive step, that docunents D2 and D3
did not refer to devices having inpul se generators
triggered by cardiac pulses, it is noted that neither
claim1 nor claim2 contains this feature, nor is it
disclosed in the originally filed application
docunents.

Accordingly, the subject-matter of claim1l | acks an
i nventive step in the sense of Article 56 EPC, contrary
to the requirenents of Article 52(1) EPC

Dependent claim2 is not allowable insofar as it
presupposes an allowable claim1l. Mreover the subject-
matter of claim2 |acks an inventive step. The square
wave inpulse is nmerely one of a limted nunber of per
se well -known inpul se types available to the skilled
person. Furthernore, in the device of docunent D2 it is
suggested to use sinusoidal, steep-sloped inpulses (cf
text of figure 4). The sel ection of square wave

i mpul ses therefore would be obvious to the skilled

per son.



For these reasons it

The appeal is dism ssed.

The Regi strar:

R. Schunacher
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I s decided that:

The Chai r nan

G Davi es
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