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Summary of Facts and Submn ssions

0660. D

The opposition division's interlocutory decision that
t he amended European patent No. 0 448 265 net the
requi renents of the EPC was posted on 5 February 1999.

On 19 February 1999 the appellant (opponent) filed an
appeal and paid the appeal fee. The statenent of
grounds was filed on 10 March 1999.

Claim1l as granted reads:

"A woven slide fastener stringer (10) conprising: a
woven stringer tape (11) having a web section (1la) and
a filanment woven section (11b) defining a | ongitudina
edge portion (12) of said stringer tape and forned with
foundati on warp threads (15) and a weft thread (16); a
row of successively interconnected el ongate | oops (14)
formed froma plastic filanent (13) and woven into said
filament woven section (11b), each of said | oops having
a coupling head (14a) at one end, and an upper |eg
(14b) and a |ower |leg (14c) extending from said head
(14a) in a common direction, and a heel portion (14d)
renote fromsaid head (14a) and connected to a next
adj acent one of said successive loops (14); a plurality
of binding warp threads (17, 18); and a plurality of
tensioning warp threads (19) passing alternately over
said weft thread (16) between each two adj acent | oops
(14, 14) and under said weft thread (16) disposed in
contact with a |l ower surface of each of said | ower |egs
(14c) of said |loops (14);

sai d woven slide fastener stringer (10) being
characterised in that the plurality of binding warp
threads (17, 18) conprises a group of upper binding
warp threads (17) extending in parallel longitudinally
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to said stringer tape (11) and overlying said upper
| egs (14b) of said filanment |oops (14) and a group of
| ower binding warp threads (18) extending in paralle
longitudinally to said stringer tape (11) and
underlying said | ower |egs (14c) of said filament | oops
(14), said groups of binding warp threads running as a
whol e substantially along a straight path at said edge
portion (12) of said tape (11), said plurality of
tensioning warp threads (19) extending parallel wth
and between sai d upper and | ower binding warp threads
(17, 18);

and in that it further conprises:- a plurality of
fastening warp threads (21) extending parallel wth and
bet ween sai d upper and | ower warp threads (17, 18) and
each overlying an upper surface of each said upper |eg
(14b) and underlying said weft thread (16) disposed in
contact with the | ower surface of each said |ower |eg
(14c) of said | oops.™

Claim1 of the anended version of the patent held by
the opposition division to neet the requirenents of the
EPC r eads:

"A woven slide fastener stringer (10) conprising:

a woven stringer tape (11) having a web section
(11a) and a filanent woven section (11b) defining a
| ongi tudi nal edge portion (12) of said stringer tape
and formed with foundation warp threads (15) and with a
weft thread (16, 16a, 16b);

a row of successively interconnected el ongate
| oops (14) fornmed froma plastic filanent (13) and
woven into said filanment woven section (11b), each of
said | oops having a coupling head (14a) at one end, and
an upper leg (14b) and a |lower |leg (14c) extending from
said head (14a) in a common direction, and a hee



0660. D

- 3 - T 0190/ 99

portion (14d) renote from said head (14a) and connected
to a next adjacent one of said successive |oops (14);

a plurality of binding warp threads (17, 18)
conprising a group of upper binding warp threads (17)
extending in parallel longitudinally to said stringer
tape (11) and overlying said upper |egs (14b) of said
filament |oops (14) and a group of | ower binding warp
threads (18) extending in parallel longitudinally to
said stringer tape (11) and underlying said | ower |egs
(14c) of said filanent |oops (14), said groups of
bi ndi ng warp threads running as a whole substantially
al ong a straight path at said edge portion (12) of said
tape (11);

a plurality of tensioning warp threads (19)
passing alternately over a first weft thread portion
(16a) di sposed between each two adjacent |oops (14, 14)
and under a |lower leg (14c) of a loop (14), each said
tensioning warp thread (19) extendi ng between adjacent
upper binding warp threads (17,17) and between adj acent
| ower binding warp threads (18,18) in a plane paralle
to planes in which the upper and | ower binding warp
threads (17,18) are disposed; and

a plurality of fastening warp threads (21),
extending symmetrically in intercrossed relation to one
another in the cross-section of the woven fil anent
section (11b) of the stringer tape (11), and each
fastening warp thread extendi ng between adjacent upper
bi ndi ng warp threads (17,17) and between adj acent | ower
bi nding warp threads (18,18) in a plane parallel to the
pl anes in which the upper and | ower binding warp
t hreads are di sposed;

characterised in that a second portion of the weft
thread (16b) underlies the | ower binding warp threads
(18) immedi ately underneath the | ower surface of each
of said |lower |legs (14c) of said | oops (14);
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in that the tensioning warp threads (19) pass
under the portion of the weft thread (16b) which is
di sposed under the | ower surface of each of said | ower
| egs (14c);

and in that each fastening warp thread (21)
alternately overlies an upper surface of the upper |eg
(14b) of one of said | oops and underlies the weft
thread (16b) disposed in contact with the | ower surface
of the |ower leg (14c) of a next adjacent |oop, and
does not bear on the first weft thread portions (16a)
whi ch are di sposed between said | oops (14)."

The follow ng prior art docunments played a role in the
appeal proceedings:

D2: US-A-4 623 004

D4: DE-A-1 785 363

The appel | ant and the respondent (proprietor) attended
oral proceedings on 6 March 2001 during which the
respondent replaced the set of clains on file for the
auxiliary request by a new set of three clains.

In the appeal proceedings the appellant objected to
claim1l of the main request because it was broader in
scope than claim1l as granted and because its subject-
matter was obvi ous.

The respondent countered the appellant's argunents.

The appel | ant requests that the decision under appea
be set aside and that the European patent be revoked.

The respondent requests that the appeal be di sm ssed



- 5 - T 0190/ 99

(i nplying the mai ntenance of the patent in the anended
version according to the opposition division's
interlocutory decision) and alternatively that the
deci si on under appeal be set aside and that the patent
be mai ntained on the basis of the clains of the
auxiliary request filed during the oral proceedi ngs on
6 March 2001

Reasons for the Decision

1

2.1

0660. D

The appeal is adm ssible.

The version of the main request - Article 123 EPC

The appel l ant's objections under Article 123 EPC
concern three passages in the granted claim1l. He
agrees (see e.g. the third paragraph of page 4 of the
statenment of grounds of appeal) that these three
passages are wong in the light of the description and
drawi ngs of the patent. However, while Article 69(1)
EPC states that "the description and drawi ngs shall be
used to interpret the clains", he argues that this is
not appropriate in the present case because the
passages in the claimare clear and unanbi guous.
Therefore he maintains that these three passages should
be taken as they stand and used when determ ning the
scope of protection of the claim To do ot herw se woul d
be to turn Article 69(1) EPC around such that the
description and drawi ngs woul d determ ne the scope of
the clains. He concludes that, since the anended
passages in claim1l of the nmain request are |ess
specific, the latter claimis broader in scope than

t hat granted.
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The first two of these passages are discussed in
section 2.2 below and the third passage in section 2.3.

The wording in colum 6, lines 19 to 22 of the granted
claim1:

"said plurality of tensioning warp threads (19)
extending parallel with and between said upper and
| ower binding warp threads (17, 18)",

i s anmended on page 1, lines 28 to 33 of claim1 of the
mai n request to:

"each said tensioning warp thread (19) extending

bet ween adj acent upper binding warp threads (17,17) and
bet ween adj acent | ower binding warp threads (18,18) in
a plane parallel to planes in which the upper and | ower
bi nding warp threads (17,18) are di sposed".

Simlarly, the wording in colum 6, lines 23 to 26 of
the granted claim1:

"a plurality of fastening warp threads (21) extending
parallel with and between said upper and | ower warp
threads (17, 18)"

i s anmended on page 2, lines 4 to 8 of claim1 of the
mai n request to:

"each fastening warp thread extendi ng between adj acent
upper binding warp threads (17,17) and between adj acent
| ower binding warp threads (18,18) in a plane paralle
to the planes in which the upper and | ower binding warp
t hreads are di sposed".
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Thus, according to the granted claim1, the tensioning
and fastening warp threads 19 and 21 extend paralle

Wi th the upper and | ower binding warp threads 17 and
18. In the light of the description and draw ngs of the
patent, the parties, the opposition division and the
board agree that these definitions as such are wong or
coul d be wongly understood.

The appel | ant argues however that the definitions are
unanbi guous because "parallel” neans "parallel", and
"parallel” is narrower and nore restricted than the
amended definitions in claim1 of the main request.
Therefore the appellant concludes that claim1l of the
mai N request has a broader scope than claim1 as

gr ant ed.

The appel |l ant adds that, while in the granted claim1l
the tensioning and fastening warp threads 19 and 21 had
to extend parallel wth the upper and | ower binding
warp threads 17 and 18, in claim1 of the main request
the tensioning and fastening warp threads 19 and 21
only need to be in a plane parallel to the planes in
whi ch the upper and | ower binding warp threads are

di sposed and thus the tensioning and fastening warp
threads 19 and 21 could run vertically, contrary to
Article 123(3) EPC

It is of course part of the nost basic know edge of the
skilled person that, in order to weave a fabric, the
warp threads are arranged parallel to each other prior
to inserting the weft thread. However in the finished
fabric, e.g. a conventional plain weave fabric, each
warp thread goes over one weft thread and under the
next weft thread and so on. Wile the warp threads
still appear to be parallel when the fabric is seen in
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plan, in cross section the warp threads can be seen to
be running approximately sinusoidally in order to | ock
the warp and weft threads together. Thus the warp
threads are not parallel in the strict sense of being
equi di stant straight |ines.

Thus the skilled person, reading in claim1l as granted
that the tensioning and fastening warp threads 19 and
21 extend parallel with the upper and | ower binding
warp threads 17 and 18, would not unreservedly assune
that "parallel” nmeant "parallel” in the strict
geonetrical sense of the word.

I ndeed the statenent in colum 6, lines 26 to 30 of
claiml1l as granted that the fastening warp threads 21
overlie the upper legs 14b of the |oops 14 and underlie
the lower legs 14c of the |oops 14 clearly indicates
even in the claimitself that the word "parallel" needs
to be | ooked at carefully.

Moreover the skilled person would question the

techni cal sense of a stringer in which all the threads
19, 21, 17 and 18 were parallel since then all these
threads woul d be essentially the sane with the sane
function and it could not be said that there were the
di fferent tensioning, fastening and bi ndi ng warp

t hr eads.

Thus the skilled person woul d bear the description and
drawi ngs of the patent in m nd when deci di ng what
claim1l as granted neans.

Colum 5, lines 1 to 3 of the description use the word
paral l el when stating that the "l oop fastening warp
threads 21 extend parallel with and between the upper
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and | ower binding warp threads 17, 18" and indeed Fi gs.
5 and 6 show the fastening warp threads 21 between the
upper binding warp threads 17 and between the | ower

bi nding warp threads 18, and all these threads appear
to be parallel with each other. However lines 3 to 8 of
columm 5 go on to explain that "each | oop fastening
thread 21 alternately overlies the upper surface of
each of the upper |egs 14b of the |oops 14 and
underlies the weft thread 16 held in abutting
engagenent with the | ower surface of each of the | ower
| egs 14c of the loops 14". Lines 10 to 13 add that the
fastening threads extend "symmetrically in intercrossed
relation to one another in the cross section of the
woven filanment section 11b of the stringer tape 11, as
shown in Figure 4." Thus, when considering the
fastening warp threads 21, the skilled person woul d not
interpret "parallel™ in claiml as granted in the
strict geonetrical sense of the word, particularly
since the sane, single sentence of colum 5, lines 1 to
13 unequivocally refers to Figure 4 and explains the
paral l elismand the |ocation of the |oop fastening
threads 21 with respect to the other threads. Thus
those parts of the clai mwhich can be found word for
word in this sentence cannot be interpreted otherw se.

Simlar conmments apply to the tensioning warp threads
19. Wile lines 44 to 46 of colum 4 state that they
extend parallel with the upper and | ower binding warp
threads 17 and 18, lines 46 to 52 go on to say that
they pass "alternately over the weft thread 16 di sposed
in the inter-loop spaces 20 between each two adj acent

| oops 14, 14 and under the weft thread 16 di sposed
under and held in contact with the |ower surface of
each of the lower | egs 14c of the successive |oops 14
as better shown in Figure 3". Figure 3 indeed shows
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tensioning warp threads 19 that do not run in straight
l'ines.

Mor eover the board cannot agree with the appellant's
reasoni ng in the above section 2.2.2.

Even if portions of the tensioning warp threads 19 were
to run vertically there would still be horizontal
conmponents for "passing alternately over a first weft
thread portion (16a) di sposed between each two adj acent
| oops (14, 14) and under a lower leg (14c) of a | oop
(14)" as required by claim1l of the main request.
Figure 3 shows that the tensioning warp thread 19
between the | ower | eg 14c and the weft thread portions
1l6a is very nearly vertical and the board cannot see
that to nmake it truly vertical would be to fall outside
what was cl ai med at grant.

The appellant's view that the fastening warp threads 21
could run vertically is plainly incorrect since claiml
of the main request requires themnot only to pass over
one upper |eg 14b and under "the weft thread (16b)

di sposed in contact with the |lower surface of the |ower
| eg (14c) of a next adjacent |oop" but also to extend
"symmetrically in intercrossed relation to one
another". This configuration is shown in Figure 4 of
the patent and confirnmed during the oral proceedi ngs by
the respondent to be what is neant in this respect by
claim1 of the main request.

The board therefore considers that the passages in
claim1l of the main request quoted in the above
section 2.2 are not only in line wth but also clarify
t he correspondi ng quoted passages of claim1 as
granted. The above indicated anendnents therefore do
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not contravene Article 123 EPC.

The wording in colum 6, lines 26 to 30 of the granted
claim1:

"each [fastening warp thread (21)] overlying an upper
surface of each said upper |leg (14b) and underlying
said weft thread (16) disposed in contact with the

| oner surface of each said |lower |eg (14c) of said

| oops”

is anmended on page 2, lines 16 to 20 of claim1l of the
mai n request to:

"each fastening warp thread (21) alternately overlies

an upper surface of the upper leg (14b) of one of said
| oops and underlies the weft thread (16b) disposed in

contact with the |lower surface of the |lower |eg (1l4c)

of a next adjacent | oop".

One nust al ways be careful when considering statenments
concerning interactions of a plurality of itens of a
plurality of types. "The soldiers picked up their
rifles”, while grammatically correct, does not nean

t hat each soldier had nore than one rifle. Taken
literally, the wording quoted above fromclaim1 as
granted woul d involve the fastening warp thread passing
over the upper |eg 14b, going down to pass under the

| oner | eg 14c of the pair of |egs and then up and
presumabl y over the sane upper |eg 14b once nore before
progressing to the next upper |eg 14b. The skilled
person woul d questi on whether this could be neant
because it would entail a reversal in the warp
direction of the thread 21 whereas what is clained is a
woven stringer conprising a woven stringer tape.
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The quoted wordi ng woul d therefore be exan ned
carefully by the skilled person, using the description
and drawings, i.e. colum 5, lines 1 to 13 and

Figure 4, which nmake it clear that one thread 21 goes
over one upper leg 14b and then under the |ower |eg 14c
of the next pair of |legs and so on.

The wordi ng quoted fromclaim1l as granted is clarified
accordingly in claiml of the main request and it is

al so restricted by stating that the fastening warp
threads 21 extend symmetrically in intercrossed
relation to one another in the cross-section of the
woven filanment section 11b of the stringer tape 11.
During the oral proceedings the respondent confirned
that this symmetrical intercrossing was what was shown
in Figure 4.

The added passage concerning the intercrossing is
derived fromFigure 4 and the granted claim2 (or
colum 5, lines 10 to 13 of the granted description).
The correspondi ng places in the application as filed
are Figure 4, claim2 and page 8, lines 21 to 23.

Al so the presence in the patent as granted of this
claim2 clearly shows that claim1l as granted can only
be interpreted as nodified and clarified in claim1 of
the main request. This is because claim2 as granted
refers to the intercrossing of the fastening warp
threads 21 using wording corresponding to that of
lines 10 to 13 of colum 5 which refer to Figure 4 and
are part of the sane sentence as lines 1 to 10 of
colum 5 which have simlar wording to that of

colum 6, lines 26 to 30 of the granted claiml.

If however claiml1l were to be interpreted literally as
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set out in the first paragraph of the above

section 2.3.1, then it would not be consistent with the
patent taken as a whole, particularly claim2 as
granted and Figure 4.

The case | aw of the boards of appeal states that the
anmendnent of a granted claimto replace an inaccurate
techni cal statenent, which is evidently inconsistent
with the totality of the disclosure of the patent, by
an accurate statenent of the technical features

i nvol ved, does not infringe Article 123(3) EPC
decisions T 108/91 (QJ EPO, 1994, 228) and T 214/91
(not published in Q3 EPO). As this is the case here,
the board finds that also this anendnent does not
contravene Article 123 EPC

The board adds that the skilled person when considering
a claimshould rule out interpretations which are
i11ogical or which do not nmake technical sense. He
should try, with synthetical propensity i.e. building
up rather than tearing down, to arrive at an
interpretation of the claimwhich is technically
sensi bl e and takes into account the whol e disclosure of
the patent (Article 69 EPC). The patent nust be
construed by a mind willing to understand not a m nd
desi rous of m sunder st andi ng.

Thus the board finds that the appellant's objections to
these three anendnents under Article 123(3) EPC are

unf ounded.

The other differences between claim 1l as granted and
claiml of the main request will now be outlined.

The wording "said weft thread (16)" in colum 5,
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line 58 and colum 6, |line 1 of the granted claim1l is
anended to "a first weft thread portion (16a)" in

line 26 of page 1 of claim1l of the nmain request.
Instead of referring to the weft thread inits
entirety, the anmended clai mnow di stingui shes the
portion 16a fromthe portion 16b bel ow the | ower | egs
1l4c of the loops 14 (as already shown in Figs. 1 to 4
as originally filed).

That the tensioning warp threads 19 pass "under said
weft thread (16) disposed in contact wwth a | owner
surface of each of said |lower |egs (14c) of said | oops
(14)" (see colum 6, lines 2 to 5 of the granted
claiml1) is found in the main request claim1:

partly on page 1, lines 25 to 28: "a plurality of
tensioning warp threads (19) passing ... under a |ower
leg (14c) of a loop (14)",

partly on page 2, lines 12 to 15: "the tensioning warp
t hreads (19) pass under the portion of the weft thread
(16b) which is disposed under the | ower surface of each
of said |lower |legs (14c)",

whil e the contact between weft thread and the | ower
surface of the lower leg is found on page 2, lines 18
to 20: "the weft thread (16b) disposed in contact with
the | ower surface of the |Iower leg (14c)".

This is also disclosed by the originally filed
Fi gure 2.

Lines 9 to 11 of page 2 of claim1l of the main request
are derived fromFigure 2 and colum 4, |ines 35 and 39
to 43 of the description as granted (Figure 2 and page
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7, lines 18 and 22 to 25 of the original description).

Lines 20 to 22 of page 2 of claim1 of the main request
add that the fastening warp threads 21 do not bear on
the first weft thread portions 16a which are di sposed
bet ween said | oops 14, this being derived fromFigure 4
and colum 5, lines 13 to 17 of the granted description
(Figure 4 and page 8, lines 23 to 26 of the origina
descri ption).

Thus the board finds that claim1l of the main request
i's not objectionable under either Article 123(2) EPC or
Article 123(3) EPC

The dependent clains 2 and 3 of the main request
correspond to the granted clains 3 and 4.

The anendnents made to the granted description nerely
bring it intoline with claiml1l of the nmain request and
acknow edge the prior art. The draw ngs are as granted.

Thus the present version of the patent does not
contravene Article 123 EPC

Novelty - claim1 of the main request

The board is satisfied and the parties agree that no
prior art docunent on file discloses all the features
of claim1l1l of the main request and that its subject-
matter is therefore novel within the neaning of
Article 54 EPC

Cl osest prior art

The board and the parties agree that the cl osest prior
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art for the invention is D2.

The appel |l ant argues that D2 di scloses not only the
features of the pre-characterising portion of claiml
of the main request but in practice all but one of the
features of the characterising portion and that it
woul d be obvious to provide the remaining feature which
is known from D4.

The appel |l ant reasons as follows: The draw ngs of the
patent and of D2 are idealised depictions and in
practice tensioning causes shifting of the threads so
that the foundation weft threads 16a, shown under the
|l ower legs 14c in Figs. 2 to 4 of the patent, wll
easily slip to a stable position next to the I ower |egs
14c. Figure 1 of D2 shows that the foundation weft
threads 16 are close to the |ower |egs, are pressed
only by the warp threads 20 and 21, and indeed are
pressed in the direction of the neighbouring | ower |eg.
Thus the clainmed feature that "a second portion of the
weft thread (16b) underlies the | ower binding warp
threads (18) immedi ately underneath the | ower surface
of each of said |ower |egs (14c) of said loops (14)" is
arrived at in the sanme way in the patent and in D2. The
sanme applies to the clained features that "the

tensi oning warp threads (19) pass under the portion of
the weft thread (16b) which is disposed under the | ower
surface of each of said |ower |egs (14c)" and that
"each fastening warp thread (21) alternately overlies
an upper surface of the upper leg (14b) of one of said
| oops and underlies the weft thread (16b) disposed in
contact with the lower surface of the |ower |eg (14c)
of a next adjacent |oop". D4 discusses the probl em of
the |l oops shifting on page 2, lines 11 to 13) and shows
in Figure 2 warp threads Wa that do not bear on the
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weft threads between the | oops 11. It woul d be obvious

to nodify the arrangenent in D2 such that the fastening
warp threads 21 do not bear on the weft thread portions
di sposed between said | oops.

The board cannot accept this reasoning. Caim1l of the
mai N request states that the weft thread is di sposed
under the | ower surface of the lower |leg 14c and this
I's what the draw ngs of the patent show. The board
considers that this configuration is what the skilled
person w shes to achieve, that the configuration is
achi evabl e and that he woul d not accept the unstable
structure postul ated by the appellant.

Figure 2 of D2 on the other hand clearly shows the weft
threads 16 between the legs of the loops. Even if it
were accepted that parts of the D2 structure shift in
practice, then it nust be seen that a particul ar weft
thread portion m ght nove not towards the | eg nearest
it but anay fromthis | eg and towards the other weft
thread portion (the portion which runs to the top of
the stringer).

Thus the appellant's argunent that the weft thread
portion 16b underlies the [ ower binding warp threads 18
i mredi ately underneath the |ower legs 14c is arrived at
in the sane way in the patent and in D2 is not

accepted. Thus, contrary to claiml of the main
request, D2 does not disclose that each tensioning warp
thread 19 passes under the weft thread portion 16b

di sposed under the |ower |eg 14c and that each
fastening warp thread 21 overlies an upper |leg 14b and
underlies the weft thread 16b di sposed in contact with
the next |ower |eg 14.
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Even if these points were accepted there would remain
the clained feature of the fastening warp threads 21
not bearing on the weft thread portions disposed
between the loops. Cearly in Figure 1 of D2 the
fastening warp thread 21 passes over a pair of
foundati on weft thread portions 16 and then bends
sharply downwards indicating that bearing occurs. It
seens fromFigure 2 of D4 that the warp threads Wa
contact the weft threads between the | oops 11 whereas
even contact is apparently excluded by claim1 of the
mai n request. Moreover the board sees no reason why the
skilled person would take the warp threads Wa of the
simpl e construction shown in Figure 2 of D4 and apply
it to the nore conplicated and newer structure of D2 in
the preci se way supposed by the appellant.

The board adds that, as neither D2 nor D4 discloses a
weft thread portion in contact wwth the | ower surface
of the lower leg of a |oop, there is no conbination of
the constructions of D2 and D4 that could fall within
the scope of the claim

Moreover claiml of the main request requires that the
fastening warp threads 21 extend symetrically in
intercrossed relation to one another. The proprietor
explained in the oral proceedings that this neant a
sinple symetry as shown in Figure 4 of the patent.
Careful consideration of Figure 1 of D2 however | eads
to the conclusion that its fastening threads 21 while
I ntercrossing do not do so symmetrically.

Accordi ngly the board cannot see that the conbination
of the teachings of the docunents D2 and D4 could (I et
al one woul d) lead the skilled person in an obvi ous
manner to the cl ai ned subject-nmatter.
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Thus, as required by Article 56 EPC, the subject-nmatter
of claim1l of the main request involves an inventive
st ep.

The patent may therefore be maintained anmended
according to the main request, based on independent
claiml1, clains 2 and 3 dependent thereon, the anended
description and the granted draw ngs.

It is therefore unnecessary to consider the
respondent's auxiliary request.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Mgouliotis C. Andries
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