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Summary of Facts and Submn ssions

2573.D

Wth decision of the 12 Cctober 1998 the exam ning
di vi si on refused European patent application
No. 94 907 740. 8.

Agai nst the above decision the applicant - appellant in
the follow ng - appeal ed on 26 Novenber 1998 paying the
appeal fee on the sane day and filing the statenent of
grounds of appeal on 8 February 1999.

Fol | owi ng the board's Conmuni cation pursuant to

Article 110(2) EPC in which the board rai sed objections
on the basis of

(D1) EP-A-0 079 320,

(D2) WO A-92/21783,

(D3) DE-B-1 045 436,

(D4) "Powder Metallurgy International”, vol. 23, No. 5,
1991, pages 285-290, and

(D5) DE-A-1 905 764 (cited in the application),
the appellant filed newclains 1 to 5 and a revi sed
description together with his letter of 7 March 2001,
recei ved on 10 March 2001.
Claim1 thereof reads as follows:

"1. A conposition conprising a powder, bl ended

during grinding, of sponge iron and hard-phase
material, the content of hard-phase material anounting
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to 5-80% by vol unme and the hard-phase nmaterial being
selected fromNoC, TiN TiC, A .G, SiC Ci;C, VC M,C
WC and/ or conbi nations thereof."

V. The appel |l ant argued that the board in its above
comruni cati on had not objected to the subject-nmatter of
the clains concerning a conposition according to the
first and second auxiliary request of the statenent of
grounds of appeal, on which the newly filed clains are
based. He further contended that the revised
description neets the requirenents of the EPC

A/ Appel lant's requests are as foll ows:

(a) to set aside the inpugned decision and

(b) to grant a patent on the basis of

- clains 1 to 5 filed with letter of 7 March
2001,

- description: pages 1 to 5 filed with letter of
7 March 2001

- drawings: Figures 1 to 4 as originally filed.

Reasons for the Deci sion

1. The appeal is adm ssible.
2. Amendnent s
2.1 Claim1l is restricted to a "content of hard-phase

mat eri al anmounting to 5-80% by vol une". The upper limt
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t hereof can be seen fromoriginally filed claim1 and
the lower limt is derivable fromthe exanples, see
WO A- 94/ 17939 page 4, lines 7/8 and 9/10.

The further restriction to a lower limt of 10% by
vol unme according to claim2 is to be derived from
WO A- 94/ 17939 page 4, lines 1/2 and 4/5.

Summarizing, clains 1 to 5 are not open to an objection
under Article 123(2) EPC

Novel ty

Caiml is a conposition claimwhich excludes one-
powder conpositions since the hard-phase material is
prescribed to anount from5 to 80% by vol une. As
indicated in the board' s prelimnary above

communi cation (Dl1) to (D5) revealed in the search are
not novel ty-destroyi ng docunents in respect of the
subject-matter of claim1, Article 54 EPC

I nventive step

I n known powder conpositions being based on atom sed
iron or carbonyl iron it is not possible to achieve an
extrenely fine powder which is well suited for the
production of conpacted and sintered products.

Starting fromthis technical background it is the
object of the invention to achieve a snaller particle
size than by other types of iron powder.

This object is solved by the features laid down in
claim1 in that sponge iron and a hard-phase materi al
are used; these constituents are bl ended during
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grindi ng whereby the content of hard-phase materi al
anmounts from5 to 80% of volune and the hard-phase
material is selected fromNbC, TiN TiC A ,0, SiC
Cr,G, VC, M,C, WC and/or conbi nations thereof.

In Figures 1 to 6 of the present patent application the
advant ages of sponge iron are shown in that an
increased grinding tine leads to a decreased particle
size - contrary to an atom sed powder according to

whi ch an increased grinding tinme can even lead to an

i ncreased particle size. Apart fromthe advant age of
sponge iron being essentially cheaper than atom sed
iron and carbonyl iron, the powder conposition clained
can be produced by significantly | ess energy-intensive
and | ess conplicated grinding procedures than when
produci ng the known powder conpositions.

It follows therefromthat the use of sponge iron |eads
to an unexpected effect not known fromthe prior art
such as (D1) to (D5).

Contrary to claim1 which is based on sponge iron
powder (Dl) is based on a chrom um containing iron
instead of iron, (D3) is based on a N -Ti-alloy instead
of iron and (D5) is silent about hard-phase materials
so that these docunents teach away fromthe subject-
matter of claiml.

From (D4) it is known to m x iron powder and hard- phase
material for sintering purposes. Wat is, however, not
known from (D4) is the use of a powder of sponge iron,
see page 285, right columm, paragraph three ("... have
been chosen as adm xtures to iron powder.") or see

page 286, Table 2 "Atom zed iron". Like (D4) docunent
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(D2) is based on iron and not on sponge iron so that a
skill ed person confronted with the above object of the
i nvention to be solved was not |led by (D2) or (D4) -
either singly or in conbination - to the subject-matter
of claim 1.

4.7 Sunmari zi ng, the subject-matter of claiml is not
rendered obvious by the prior art docunents to be
considered so that claim1l neets the requirenents of
Article 56 EPC and is all owabl e.

4.8 Clains 2 to 5 refer to enbodi nents of the subject-
matter of claiml with respect to the anount of hard-
phase naterial, alloying additives, average particle
size and the formof the conposition and are al so

al | owabl e.

4.9 The description and drawi ngs neet the requirenents of
the EPC and can formthe basis for grant of a patent.

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant the patent with the foll ow ng docunents:

- claine 1 to 5, received on 10 March 2001;

- description: pages 1 to 5, received on 10 March

2573.D Y A
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2001,

with the foll ow ng anendnents

- page 1, line 8: "lron" to be replaced by
"iron";

- page 1, line 29: "F Thumm er" to be replaced by

"F. Thimd er";

- drawi ngs: Figures 1 to 4 as originally filed.

The Regi strar: The Chai r man:

A. Counillon C. T. WIson
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