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Summary of Facts and Submn ssions

The Respondent is proprietor of European patent
No. O 421 495 (application No. 90 200 391.2).

1. The patent was opposed by the appellants on the ground
of lack of inventive step. The follow ng state of the
art was inter alia cited:

D1: EP-A-0 154 076
D2: EP-A-0 155 158
D3: JP-A-62 129 960

D4: US-A-3 930 929.

L1, In its decision posted on 15 January 1999 the
opposition division rejected the opposition.

An appeal against this decision was filed by the
opponents on 10 March 1999 with the appeal fee being

paid at the sane tine.

The statenent of grounds of appeal was filed on 22 My
1999.

| V. Oral proceedings were held on 28 May 2002.
The appel | ants (opponents) requested that the decision
under appeal be set aside and that the European patent

be revoked in its entirety.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be nmintained as granted

1922.D Y A
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(main request) or, in the alternative, on the basis of
t he docunents according to the first auxiliary request
(claiml1l as filed at the oral proceedings, clains 2 to
16, description and drawi ngs as granted) or according
to the second auxiliary request (clains 1 to 14,
description colunmms 1 and 2 filed at the ora

proceedi ngs, description colums 3 to 9 and draw ngs as
grant ed).

Clains 1 and 7 as granted (nmain request) read as
fol | ows:

"1. A nethod for manufacturing an innerspring
construction for mattresses, cushions and the
like, in which a series of strings (2a, 2b, 2c,
etc.) of jackets encasing coil springs (4) which
are arranged separately fromeach other and with
their longitudinal axis substantially parallel to
each other and substantially perpendicular to the
| ongi tudi nal direction (39) of these strings (2a,
2b, etc.), are fixed with adhesive (36) side to
side, wherein the first string (2b) of a
particul ar nunber of jackets (3) encasing springs
(4) is noved, at |east one of the |ongitudina
sides of the string (2b) running parallel to the
axis of the springs (4) being coated with an
adhesive (36) the coated side being pushed into
contact with the corresponding side of a simlar
second string of pocketed springs, the cycle of
oper ati ons bei ng repeated on successive strings
until an innerspring construction of desired size
I s obtained, said nethod being characterized in
that said first string (2b) is noved according to
its longitudinal direction and at |east one of the
| ongi tudi nal sides of string (2b) is coated with

1922.D Y A
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an adhesive (36) froma fixed spot."

"7. An apparatus for manufacturing an innerspring
construction of mattresses, cushions and the |ike,
conprising strings (2b, 2c, etc.) of pocketed coi
springs (4), which are fixed side to side by neans
of an adhesive (36), wherein said apparatus
i ncludes at | east

- a novi ng neans or conveyor (1) for noving a
string (2b) of a particular size,

- an applicator (5) for depositing an
adhesive (36) onto the string (2b), and

- means (6, 8, 9) for positioning and pushing the
coated side of said string against another
string (2c), said apparatus being characterized
in that said noving nmeans or conveyor (1) are
arranged for noving a string (2b) according to
its longitudinal direction, while the
applicator (5) is fixed facing said conveyor
(1) for depositing an adhesive (36) onto the
string (2b) noving along on said conveyor (1)."

Clains 1 and 6 according to the second auxiliary
request read as foll ows:

"1. A met hod for manufacturing an innerspring
construction for mattresses, cushions and the like, in
which a series of strings (2a,2b,2c, etc.) of jackets
encasing coil springs (4) which are arranged separately
fromeach other and with their |ongitudinal axis
substantially parallel to each other and substantially
perpendi cular to the |ongitudinal direction (34) of
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these strings (2a,2b, etc.) are fixed with adhesive
(36) side to side, wherein the first string (2b) of a
particul ar nunber of jackets (3) encasing springs (4)
is noved, at |east one of the |ongitudinal sides of the
string (2b) running parallel to the axis of the springs
(4) being coated wth an adhesive (36) the coated side
bei ng brought into contact with the correspondi ng side
of a simlar second string of pocketed springs, the
cycl e of operations being repeated on successive
strings until an innerspring construction of desired
Ssize is obtained, said nethod being characterised in
that said first string (2b) is noved according to its

| ongi tudi nal direction and at | east one of the

| ongi tudi nal sides of string (2b) is coated with an
adhesive (36) froma fixed spot, wherein the side of a
first string (2b) of pocketed springs which should get
an adhesive coating (36), is noved to a substantially
hori zontal position facing up when the adhesive (36) is
applied ; the string (2b) is thereafter noved upright,
such that the coated side arrives in a vertica

position ; the coated side is pushed in a next step
into contact with a simlar side of another string (2c)
of pocketed springs, which was not coated with

adhesive ; the cycle of operations being repeated until
an innerspring construction of desired size is

obt ai ned. "

"6. An apparatus for manufacturing an
I nnerspring construction of mattresses, cushions and
the like, conprising strings (2b,2c, etc.) of pocketed
coil springs (4), which are fixed side to side by neans
of an adhesive (36), wherein said apparatus includes at
| east:

- a novi ng neans or conveyor (1) for noving a string
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(2b) of a particular size,

- an applicator (5) for depositing an adhesive (36)
onto the string (2b), and

- nmeans (6,8,9) for pressing said string against
anot her string (2c),

sai d apparatus being characterised in that said noving
nmeans or conveyor (1) are arranged for noving a string
(2b) according to its longitudinal direction, while the
applicator (5) is fixed facing said conveyor (1) for
deposi ting an adhesive (36) onto the string (2b) noving
al ong on said conveyor (1), wherein said conveyor (1)
is nmounted in a horizontal way and wherein said neans
for pressing a coated string of pocketed springs
against a simlar string consists of, on the one hand,
a topple table (6) substantially parallel to the
conveyor (1) which can be tilted froma substantially
horizontal to a substantially vertical position around
a rotation axis (7) parallel to said conveyor (1) and
onto which a string (2b) of jackets (3) encasing each
one spring can be slid when lying flat, the rotation
axi s being nmounted at the side of the topple table (6)
away fromthe conveyor (1), and, on the other hand, an
assenbly platform (8) situated at the sane side of the
topple table (6) as said rotation axis (7), such that,
when the topple table is in vertical position, a string
(2b) of pockets encasing springs (4) lying on the
table, will be positioned against a simlar string (2c)
which is on the assenbly platform further neans being
provided for translating the topple table in vertica
position toward the assenbly platform (8), thus pushing
a string (2b) of pocketed springs comng fromthe
topple table into contact wwth a simlar string (2c)
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whi ch had already arrived on the assenbly platform

(8)."

In support of their requests, the appellants nade

essentially the foll ow ng subm ssi ons:

(i)

(i)

It is the established jurisprudence of the Boards

of appeal that requests not submtted in good tine
before the oral proceedings need not to be

consi dered unless admtted on the ground that the

subj ect of the proceedi ngs has changed.

The respondent has had anple tinme and opportunity,
i.e. nore than 6 years to file anmended cl ains. The
first auxiliary request filed at the ora
proceedi ngs before the Board nust therefore be

rej ected as i nadm ssi bl e.

the sane applies to the second auxiliary request
submtted in a previous version shortly before the
oral proceedings. In any case, the clainmed nethod
according the main request and also to this
request is not inventive over the opposed prior
art.

In the patent in suit, docunents D1 or D2 were
taken as starting point for the clained invention.
Not only these two citations but al so D3 disclose
a method and an apparatus of the type stated in
the pre-characterising part of claim1 and in that
of claim®6 respectively.

The net hod di scl osed in D3 sol ves the sane
technical problemw th which the patent in suit is
concerned, that is conceiving a nethod which can
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be perforned in a continous way. In D3, as the
applicator traverses the string to be coated with
adhesive, a newy arrived string can be charged on
the topple table in order to bring it into contact
with the coated string. Thus in this known nethod,
t hese operations can be made sinultaneously, and
the output |ikew se be inproved. Therefore the
known met hod according to D3 and that clained are
equi val ent to each other with respect to the
object to be achieved and it is in the ability of
the skilled person to choose between them
according to the circunstances.

In the patent in suit as well as in D3 it is
essential to provide one side of a string which
extends parallel to the axis of the springs with
an adhesive coating. It cannot be seen as
inventive to carry out a sinple kinematic

i nversion, viz instead of noving the adhesive
applicator, to nove the string to be coated
relative to a fixed applicator

It is true that in the clainmed nethod adhesive is
applied onto an horizontally noving string and
not onto a substantially vertical string. However
this distinguishing feature is disclosed in D1
and the further feature that the strings are
pushed into contact with each other in the
vertical position is known fromD3 and is al so
contained in D2. Accordingly the nmethod according
to claiml1l did not involve an inventive step with
regard to the prior art according to D1, D2, D3
and common technical know edge.

Furthenore, the EPC inter alia requires that the
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clainms nust clearly define the subject of the

I nvention, i.e. state all the essential features
whi ch are necessary to solve the technica
probl em underlying the patent in suit. In the
present case, neither claim1l as granted nor
claim1l according to the second auxiliary request
state that several steps of the nethod can be
made sinultaneously so as to allow it to be
performed in a continuous way. These cl ai ns which
do not state this essential feature do not in
this respect satisfy the above requirenent and
are thus not all owabl e.

The respondent (patent proprietor) rejected in detai
the argunents brought forward by the appellants.

It submtted in particular that the subject-mtter of
claiml as granted (main request) was clearly inventive
over the opposed prior art. There was no disclosure
what soever in this prior art of any not-noving adhesive
applicator and nothing there woul d suggest applying
adhesi ve onto a separate string of pocketed springs
before bringing it into contact wth the preassenbl ed
series of strings. In the opposed prior art the
adhesive is systematically deposited onto the |ast
string of the preassenbled series of strings. To apply
a kinematic inversion as suggested by the appellants
woul d require the whol e preassenbl ed part to be noved
with respect to the not-noving adhesive applicator.

Qobvi ously such net hod woul d not be feasible and
practical. Thus the skilled person would not have
arrived at the clainmed invention even if he had

conbi ned the teachings of D1, D2 and DS.
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Reasons for the Deci sion

2.2

1922.D

The appeal is adm ssible.

Mai n request

Novel ty

The Board is satisfied that the subject-natter of
claim1 as granted is novel over the opposed prior art
docunents.

Since this was neither disputed during the opposition
nor the appeal proceedings there is no reason for
further detailed substantiation of this matter.

I nventive step

In the patent in suit prior art docunents D1 and D2
were taken as the starting point for the clained
I nventi on.

In particular Dl discloses a nethod for assenbling an

I nnerspring construction for mattresses, cushi ons and
the like conprising strings of pocketed coil springs
adhesi vely connected side by side, the springs being
arranged separately and substantially parallel to one
another with respect to their |ongitudinal axis but

per pendi cular to the longitudinal axis of said strings.

The nethod di scl osed therein conprises in essence the
foll ow ng steps:

(1) one side of a first string of pocketed springs
whi ch extends parallel to the axis of the springs
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is coated with an adhesi ve,

(ii) the coated side is positioned so as to face the
corresponding side of a simlar second string of
pocket ed springs,

(iii) then the coated side is brought into contact with
said second string, whereupon the cycle of above
steps (i) to (iii) is repeated until an
i nnerspring construction of desired size is
obt ai ned.

According to the respondent’'s subm ssions a known

met hod of this kind suffers fromthe drawback that
since the adhesive applicator is noved relative to the
not-noving string to be coated with adhesive, the

met hod cannot be carried out in a continuous manner
because the conveyor system on which the string is

pl aced nust repeatedly be stopped and started.

Therefore the technical problemto be solved by the
present invention is to provide a nethod of the type

di scl osed in D1 which overcones this disadvantage, i.e.
which allows the glueing step to be carried out in a
conti nuous way.

This problemis in essence solved by the foll ow ng
feature stated in the characterising part of claim1:
the string to be coated with adhesive is noved with
respect to the not-noving adhesive applicator.

Al'though it is true that in docunents D1 to D3 which
relate to a nethod for assenbling an innerspring
construction for mattresses, the adhesive applicator is
noved with respect to the not-noving string to be
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coated, the Board cannot accept that the above sole
characterising feature concerning the inversion of the
relati ve novenent of the cooperating elenents inplies
an inventive step.

It is generally known that an elenent to be coated nay
be noved relatively to a not-noving coating applicator
Reference is nade e.g. to D4 where separate el enents
are noved wth the aid of a conveyor under a not-noving
applicator. Mireover it is part of the commobn genera
know edge of a practitioner that a desired relative
novenent of two el enments can be achieved by noving
either one of the elements and keeping the other fixed.
Thus to carry out a sinple kinematic inversion, i.e. an
i nversion of the relative novability of the two
cooperating elenments, in the present case to nove the
string to be coated relative to the not-noving
applicator is an obvious choice. In doing so, the
skilled person would i mmedi ately realise that the
necessity to repeatedly stop and start the conveyor
system on which the string to be coated is placed, is
avoi ded.

It is also true that in the prior art docunents D1

to D3, the adhesive is applied onto the last string of
the preassenbl ed series of strings, not on the separate
string to be assenbled as in the invention. In these
prior art docunents it is inmmterial whether adhesive
is applied onto the separate string or onto the
preassenbl ed part of adhered strings. The only rel evant
matter is that adhesive is applied between the string
to be assenbl ed and the preassenbl ed series of adhered
strings.

However in the case of a not-noving adhesive
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applicator, either the separate string or the pre-
assenbl ed series of the strings could be noved with
respect to the fixed adhesive applicator. The skilled
person confronted with this alternative would

i medi ately realise that the separate string and not

t he bul ky preassenbl ed part of variable size should be
di spl aced with respect to the not-noving applicator. In
ot her words not hing of inventive significance can be
seen in the displacenent of the separate string instead
of the preassenbl ed part during adhesive deposit.

The respondent argued that all the prior art docunents

D1, D2 and D3 which relate to the sane technical field

as the invention consistently teach the sane nethod for
appl yi ng adhesive, i.e. noving the adhesive applicator

relative to the not-noving string. Thus this prior art

woul d denonstrate a technical prejudice against the

di spl acenent of the string to be coated during adhesive
deposit.

The Board is unable to foll ow such reasoning. A

techni cal prejudice cannot be denponstrated by the nere
fact that three docunents of the available prior art

di scl ose a nmethod appl yi ng one of two possible
alternatives whilst the invention clains the other.
Hence, these citations are not sufficient to prove the
exi stence of a technical prejudice which would have

hi ndered the skilled person to performthe obvi ous

ki nematic inversion referred to above and the obvious
step of noving the string to be assenbled instead the
preassenbl ed part of adhered strings.

Accordingly the Board cones to the conclusion that the
nmet hod according to claim1 |acks an inventive step as
required by Article 56 EPC
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The aspects referred to above with respect to the

i nventive step of the nethod according to claim1l apply
in turn also to the correspondi ng device according to
claim6 which therefore al so does not involve an

i nventive step (Article 56 EPC). Consequently the main
request nust fail.

3. First auxiliary request

This request was submitted for the first tinme during
the oral proceedi ngs before the Board.

According to the jurisprudence of the Boards of Appea
it is only in exceptional circunstances, e.g. when the
basis of the proceedi ngs has changed due to the filing
of a newrelevant prior art docunent at a |late stage
before the oral proceedings that a request for
anmendnents submtted by the patentee at the outset of
oral proceedings will be considered on its nerits by a
Board of Appeal. In the present case the basis of the
proceedi ngs has not changed and therefore the first
auxiliary request submtted at the oral proceedi ngs
before the Board is to be rejected as inadm ssible.

In any event this late filed request is clearly not

al | owabl e, given that the apparatus according to

I ndependent claim6 is the same as that according to
granted claim®6, which according to point 2 above |acks
an inventive step as required by Article 56 EPC

1922.D Y A
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Second auxiliary request

Adm ssibility

The filing of anmendnents or auxiliary requests, as
poi nted out in the "CGuidance for parties to appea
proceedi ngs and their representatives”, QI EPO 1996,
342 and in numerous decisions of the Boards of Appea
shoul d be done "as early as possible". However, this
gui dance goes on as follows (at point 3.3):

"It should be borne in mnd that the board concerned
may di sregard anendnents which are ... not submtted in
good tine prior to oral proceedings (as a rule four

weeks before the date set for the oral proceedi ngs)"

(enphasi s added).

In the present case a request corresponding in
substance to the second auxiliary request was filed on
28 April 2002, i.e. nore than four weeks before the
date set for the oral proceedings and thus according to
the criteria fromthe "Qiidance for parties and their
representatives” it was filed "in good tinme" prior to

t he oral proceedings.

Furt hernore anended claim1l results fromthe

conmbi nation of granted clains 1 and 2 and anended
claim6 fromthe conbination of granted clains 6 and
10. Dependent clains 2 and 10 which relate to the

speci fic enbodi nent depicted in the drawi ngs were
specifically opposed in the notice of opposition so
that there is no need for searching for further prior
art docunents. Consideration for such anmended cl ai ns
can therefore reasonably be expected on the part of the
appel | ants (opponents) and there is al so no question of
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t he appellants being taken unfairly by surprise.

For the above reasons the Board concludes that the
second auxiliary request is adm ssible.

Patentability

In the nearest art docunment D1, a first string of
pocketed springs to be coated with adhesive is

hori zontally placed on a vertically novabl e support.
The upper side of this string is then coated with
adhesi ve by neans of novabl e applicators disposed
above, which traverse a portion of the string. By this
way t he adhesive penetrates the cover fabric well,
whil e running of the adhesive is |largely avoided. This
m ght be inportant if relatively liquid glue is used.
When the adhesive is set, the support noves down a

di stance equal to one coil spring dianeter. A second
string located on a shelf is noved by a push bar onto
the first string. The first string is |ocated slightly
bel ow the | evel of the shelf so that the second or new
string does not slide across it while being pushed by
the bar. To insure a good adhesion, the second string
is urged towards the previously treated first string by
a series of spacebars which are arranged to nove up and
down.

According to the respondent’'s subm ssions a nethod or
device of this kind suffers fromthe problemthat it
does not work in a continuous manner, the assenbly
process thus being conplicated and costly.

Therefore the technical problemto be solved by the
present invention nay be seen so as to provide an
I nproved automati sed net hod and apparatus for



4.2.2

1922.D

- 16 - T 0262/ 99

manuf acturing an i nnerspring construction for
mattresses and the |i ke, which allows the glueing and
assenbly steps to be nmade in a substantially continuous
way, and enables a sinpler and nore efficient assenbly
process.

This problemis in essence solved by the foll ow ng
steps stated in nethod claiml

(1) while the first string is noved according to its
| ongi tudinal axis in an horizontal position, its
upper side is coated with adhesive di spensed from
a fixed adhesive applicator,

(ii) then the string and its coated side are turned to
a vertical position and pushed into contact with
another simlar surface of a second string which
has no adhesive coating, the cycle of operations
bei ng repeated until an innerspring construction
of desired size is obtained.

The solution set down in claim1l1l to the problem
underlying the patent in suit is based on the idea of
carrying out the coating step onto a horizontally
noving string froma fixed applicator before it is
connected to the series of already assenbl ed springs.
In this way a relatively liquid adhesive can be used
and sprayed in a continuous manner from above onto the
upper side of the horizontal string to be assenbl ed,
whi | e avoi di ng stains of adhesive. Mreover the
subsequent assenbly step can be easily perforned due to
the fact that the string and its coated side are tilted
upright and pushed into contact with a simlar
vertically positioned string.
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In D3 a first string is horizontally positioned on a
support. This string is then translated and brought
into a vertical position towards a preassenbl ed part of
adhered strings standing on an assenbly platform Only
then the external vertical side of the last string is
provided with an adhesive coating by a noving
applicator nozzle.

In D2 the separate string to be assenbled is

hori zontally translated in a vertical position against
a preassenbl ed part of adhered strings Iying on an
assenbly platform the external vertical side of the

| ast string being then provided with an adhesive

coati ng.

In D2 as well as in D3 the string and its side to be
coated are in a vertical position when adhesive froma
novabl e applicator is applied thereto. Thus, the nethod
di sclosed in D2 and D3 suffers inter alia fromthe
probl em that the adhesive may fl ow down the vertica
side of the string during adhesive deposit, which may

| ead to stains.

Furthernore the adhesive is deposited, in these
citations, onto the last string of the preassenbl ed
part of adhered strings. No nention is nade about the
feature that adhesive is applied to a separate string
which is to be assenbl ed.

There is furthernore no disclosure or suggestion in D1
to D3 of the clained teaching according to which the
coating step is carried out horizontally followed by an
assenbly step by which the coated string is brought
into a vertical position and pushed into contact with
the preassenbl ed series of adhered strings.
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The relevant prior art docunents D1 to D3 consistently
teach that the coating step and the assenbly step
shoul d be realised in the sane vertical or horizontal
position. Thus, in the nearest prior art docunent D1,
the adhesive coating is applied onto a horizontally
positioned string and the assenbly step is also carried
out between horizontally positioned strings. In D2 and
D3 on the other hand, the coating and assenbly steps
are both carried out in a vertical position. Hence the
teaching of claim1 proceeds in a different direction
as conpared with that of D1, D2 or D3.

Therefore in the Board' s judgenent, the subject-matter
of claim1l cannot be derived in an obvious manner from
the available prior art and consequently involves an

i nventive step (Article 56 EPC).

Dependent clains 2 to 5 concern particul ar enbodi nents
of the nethod clained in claim1l and are |ikew se
al | onabl e.

Contrary to the appellants' subm ssions, claim21 which
is directed to a nethod for manufacturing an

I nnerspring construction for mattresses clearly defines
all the steps which are necessary for manufacturing
such innerspring construction starting from separate
strings of pocketed coil springs. Furthernore, the
object stated in the patent in suit, that is a nethod
whi ch can be perforned substantially continuously, is
achi eved by the coating step, in which the strings to
be coated wi th adhesive can be continuously noved under
t he adhesive applicator as well as by the sinplicity of
t he subsequent assenbly process in conparison to that
di scl osed in the nearest prior art docunent D1. The
Board is thus satisfied that claim 1l according to the
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second auxiliary request neets the requirenents of
Article 84 EPC

4.2.6 Claim6 which is directed to an apparatus for
manuf acturing an i nnerspring construction for
mattresses contains all the features expressed in terns
of structural and functional limtations which permt
the clained nethod to be carried out. Consequently, the
reasons referred to above with respect to the inventive
step of the nethod according to claim11 apply - nutatis
mutandis - also to the correspondi ng apparat us
according to claimb®é.

The subject-matter of claim6 therefore also involves
an inventive step (Article 56 EPC) and is thus

al | onabl e.

Clainms 7 to 14 concern particul ar enbodi nents of the
apparatus clained in claim6 and are |ikew se

al | owabl e.

4.2.7 For the above reasons the Board concl udes that the
second auxiliary request is allowable.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.
2. The case is remtted to the first instance with the

order to maintain the patent with the foll ow ng
docunent s:

1922.D



The Regi strar:

S. Fabi ani

1922.D
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claims 1 to 14 and description colums 1 and 2
filed at the oral proceedings, description
columms 3 to 9 and drawi ngs as granted (second
auxiliary request).

The Chai r nan

F. Gunbel



