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Summary of Facts and Subm ssi ons
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Eur opean patent No. 0 591 601 was granted on 5 June
1996 on the basis of European patent application
No. 92 870 145.7.

Claim 1l of the granted patent reads as foll ows:

"A squeezable, liquid container (1) for delivering
liquid in a delivery-direction (50) which is not
parallel to the container main axis (55), said
contai ner (1) conposing:

- a body portion (2) for containing said |iquid,
sai d body portion (2) being flexible to reduce the
i nsi de vol unme upon squeezing and said body portion
(2) retracting to its rel axed shape upon rel easing
t he squeezi ng;

- a neck portion (20) conprising a discharge orifice
(13) and providing a liquid conmunication from
said body portion (2) to said discharge orifice
(13), said neck portion (20) being directed or
being directable to squirt out liquid in said
delivery-direction (50);

and said container being characterized in that it
further conprises a self seal valve (3) closing said
di scharge orifice (13)."

Dependent clainms 2 to 8 relate to preferred enbodi nents
of the container defined in claiml.
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Caim9 is worded as foll ows:

"A liquid containing container systemcharacterized in
that it conprises

- the container (1) of any of the clains 1 to 8; and
- aliquidin said container (1) having a
t hi xotropi ¢, non- Newt oni an vi scosity behavi our of

reduci ng viscosity with increased shear rate.”

Claim 10 is dependent on claim9 and specifies that the
liquid is a toilet bow cleaner.

The granted patent was opposed by the present

appel lants on the grounds that is subject-matter |acked
novelty and/or inventive step (Article 100(a) EPC)

O the prior art documents relied upon in the

opposi tion proceedings only the follow ng played any
significant role on appeal:

(D1) EP-A-0 144 104

(D3) EP-A-0 160 336

(D4 EP-A-0 395 380

Wth its decision posted on 20 January 1999 the
Qpposition Division rejected the opposition.

Notice of appeal against this decision was filed on
5 March 1999 and the fee for appeal paid at the sane
tinme.
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The statenent of grounds of appeal was received on

21 May 1999. In this statenent the appellants referred
additionally to the prior art docunent DE-A-3 121 591
(D9), which was nentioned in the description of the
contested patent.

Wth a letter of the same date received on 23 Novenber
2000 the respondents (proprietors of the patent)
submtted a new set of clains according to a first
auxiliary request, claim1l of which reads as foll ows:

"A squeezable, liquid container (1) for delivering a
l[iquid toilet bow cleaner under the toilet bow rim
counter current gravity in a delivery-direction (50)
which is not parallel to the container main axis (55),
said container (1) containing a liquid toilet bow

cl eaner, and conpri sing:

- a body portion (2) for containing said |iquid,
sai d body portion (2) being flexible to reduce the
i nsi de vol unme upon squeezing and said body portion
(2) retracting to its rel axed shape upon rel easing
t he squeezi ng;

- a neck portion (20) conprising a discharge orifice
(13) and providing a liquid conmunication from
said body portion (2) to said discharge orifice
(13), said neck portion (20) being directed or
being directable to squirt out liquid in said
delivery-direction (50);

and said container being characterized in that it
further conprises a self seal valve (3) closing said

di scharge orifice (13)."

Oral proceedi ngs before the Board were held on
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8 Decenber 2000.

The appel l ants maintai ned their request for revocation
of the patent in its entirety.

The respondents requested that the appeal be di sm ssed
and the patent maintained as granted (nmain request) or
in the alternative that the patent be maintained in
anmended formon the basis of the set of clains
according to the first auxiliary request filed with
letter of 23 Novenber 2000 or on the basis of a set of
clainms according to a second auxiliary request
submtted at the oral proceedings.

Claim 1 according to the second auxiliary request reads
as follows:

"A process for delivering a toilet bow cleaner under
the toilet rim counter current gravity, froma
squeezable, liquid container (1) which delivers liquid
in a delivery-direction (50) which is not parallel to
the container main axis (55), said container (1)
conpri si ng:

- a body portion (2) for containing said |iquid,
sai d body portion (2) being flexible to reduce the
i nsi de vol unme upon squeezing and said body portion
(2) retracting to its rel axed shape upon rel easing
t he squeezi ng;

- a neck portion (20) conprising a discharge orifice
(13) and providing a liquid conmunication from
said body portion (2) to said discharge orifice
(13), said neck portion (20) being directed or
being directable to squirt out liquid in said
delivery-direction (50);
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characterized in that said container further conprises
a self seal valve (3) closing said discharge orifice
(13)."

The argunents put forward by the appellants can be
summari zed as foll ows:

The requirement in claim1l of the main request that the
liquid delivery direction not be parallel to the
container main axis was so broad in anbit that it could
not distinguish fromthe particul ar enbodi nent of
Figure 5 of docunent D4 or the general disclosures in

t he sane docunent relating to the various shapes and
forms of container to which the invention portrayed
there could be applied. The subject-matter of this
claimtherefore | acked novelty.

| f novelty were, however, to be recognised then the
subject-matter of the claimwould in any case | ack

i nventive step. The provision of a self-seal valve to
cl ose the discharge orifice of a squeezable liquid
container in order to prevent inadvertent discharge of
the liquid was taught by both docunents D3 and D4. The
specific type of valve disclosed in these docunents
nanely a slit elastoneric disc, corresponded to that
used in the preferred enbodi nents of the clai ned

i nvention. Having regard to docunents D3 and D4 it was
obvious to include a self-seal valve in the angled jet
di scharge containers of docunments D1 or D9, neither of
whi ch were equi pped with neans for preventing

i nadvertent discharge. It would also be evident to the
person skilled in the art that the provision of the
type of self-seal valve involved could increase the
velocity of the liquid when it was discharged, as a
result of the higher pressure needed to open the seal.
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Si nce both docunments D1 and D9 were specifically
directed to containers for liquid toilet bow cleaner,
it could not be seen how any different conclusion as to
inventive step could be reached with respect to claim1l
of the first auxiliary request.

Claim1 of the second auxiliary request offended

agai nst Article 123(3) EPC and should not be adm tted
for this reason alone. In any case exactly the sane
consi derations as to obviousness appli ed.

In reply the respondents argued substantially as
fol | ows:

The requirement of claim1l of the main request that the
liquid delivery direction and the main axis of the
contai ner should be not be parallel was perfectly clear
when read in its context. The requirenent was not net
in any of the containers specifically or generally

di scl osed in docunment D4. The subject-matter of the

cl aimwas therefore novel

It also involved an inventive step. There were many
concei vabl e ways for preventing inadvertent discharge
of liquid froma squeezabl e contai ner and nothing in
the art could point the skilled person to adopt the
particul ar nmeans di sclosed in docunments D3 and D4 with
a contai ner such as shown in docunents D1 or D9.

| ndeed, the Qpposition Division had correctly found

t hat docunent D1 pointed away fromthe clained

conbi nation since it already included neans for dealing
with the probleminvol ved which was nore conpl ex than
t hose of the invention.

In any case, the true technical problemwhich the
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invention set out to solve was not the prevention of

i nadvertent discharge, but how to achieve a nore
forceful discharge. Qbtaining a high discharge velocity
was of particular advantage with containers for a

toil et bow cleaner, since the cleaner had to be

di scharged upwardly, against gravity, under the toilet
bow rim This technical objective was not nentioned
anywhere in the state of the art and was sol ved by
providing a self-seal valve, admttedly known per se,
for a conpletely different and inventive purpose.
Claim1 of the first auxiliary request had been
restricted to a container for discharging toilet bow
cleaner in this manner in order to enphasi se the actual
goal of the invention.

This was made even nore clear in claim1 according to
the second auxiliary request. This clai mwas intended
to be understood as relating to the use of the

contai ner specified in the claimfor delivering toilet
bow cleaner upwardly under the toilet bow rimand if
necessary, in view of objections under Article 123(3)
EPC, could be drafted accordingly.

Reasons for the Decision

0130.D

The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

Mai n request
G ven that squeezabl e containers for delivering an

"angled" jet of liquid for special purposes are well
known, see for exanple the docunents D1 and D9, the
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Board is of the opinion that the person skilled in the
art would readily understand what is neant by the

requi rement of present claim11 that the liquid delivery
direction is not parallel to the main container axis.
He woul d al so i nmedi ately recogni se that the containers
di scl osed in docunents D3 and D4 are not of the
required type. Wth regard to the enbodi nent of

Figure 5 of docunent D4, on which the appellants
particularly rely in this context, it can be seen that
the liquid delivery direction is off-set but
nevertheless parallel to the main axis of the
container. As for the general statenments in the
description of docunment D4 concerning the variety of
forns the container may take, there is nothing here

whi ch coul d be seen as constituting a specific

di scl osure of a container as defined in the preanble of
present claiml. The subject-matter of the claimis
accordingly novel, Article 54 EPC

As al ready indicated above the docunents D1 and D9,

both of which are nentioned in the introduction
description of the patent specification, disclose
squeezabl e contai ners according to the preanbl e of
granted claiml. In both cases the container, as with
the preferred enbodi nent of the presently clained

i nvention, has been specifically conceived for
delivering liquid toilet cleaner upwardly under the rim
of atoilet bow .

According to docunent D1 the upper end of the container
is formed with a goose-neck shaped delivery spout, with
the liquid delivery direction extendi ng approxi mately
at right angles to the main axis of the container. The
docunent is specifically concerned with a problemthat
can arise with this configuration, nanely residual
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drops of liquid falling fromthe di scharge openi ng and
soiling the sides of the container. The docunent

t herefore proposes formng a shall ow catchnment area for
the drops on the top surface of the main body portion
of the container, underlying the discharge opening of

t he spout.

The contai ner of docunent D9 conprises a delivery spout
which first extends across the top of the main body of
the container fromone side thereof and at the other
side is curved upwardly and inwardly to termnate in a
di scharge portion angled at preferably 40° to the main
axis of the container. A discharge tube is nmounted in

t he di scharge portion and extends down towards the wall
of the curved region of the spout. This region of the
spout effectively constitutes a di scharge chanber which
can be filled fromthe container by inverting the
|atter before it is brought into its position of use,
with its axis substantially horizontal at the |evel of
the toilet bow rim

Accordingly to colum 2, lines 25 to 37, of the patent
specification the presently clained invention has a
nunber of main objectives. These are to provide a
container with reduced or elimnated nmessiness; to
all ow nore accurate dosing and better directed and

hi gher squirting of the liquid; to confine the liquid

i nside the container even when the container is
accidentally tipped over and lies on its side; to allow
the user to turn the container upside down prior to

di scharge without the liquid starting to drip under the
i nfluence of gravity.

In accordance with granted claim 1 these objectives are
realised by the provision of a self-seal valve closing
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t he discharge orifice. Such a valve (in the preferred
enbodi nents described it takes the formof a slit

el astonmeric disc) will only open once a threshold
pressure within the container is reached. In conparison
with a normal container the valve therefore leads to
the Iiquid being delivered at a relatively higher
pressure and consequently velocity. The action of the
val ve in preventing inadvertent or premature di scharge
and reduci ng nessiness is self-explanatory.

The docunents D3 and D4 both relate to the provision of
squeezabl e containers with self-seal valves in the form
of a slit elastoneric discs. As stated in paragraphs 2
and 3, page 8, of docunment D3 the object is to permt

di scharge of the contents of the container when
externally applied forces generate a pressure exceedi ng
a predeterm ned threshol d, provide spontaneous product
shut of f when the manually applied forces are renoved
and give resistance to | eakage during handling.
Furthernore, the self-seal valve provides a high degree
of control over the amount of product dispensed.

Sim | ar considerations are nentioned in docunent D4. In
particular, it is stated there in the penultimte

par agr aph of the description that the specific flow
rate and sealing pressure desired for any particul ar
package can be easily adjusted in accordance with the
vi scosity and ot her physical characteristics of the
iquid being dispensed and that the valves may be

provi ded positively to prevent the inadvertent

di scharge of product during transport, storage and/or
other simlar conditions.

In the opinion of the Board docunments D3 and D4 put at
t he di sposal of the person skilled in the art means
clearly suitable for realising the objectives discussed
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above with respect to the containers known from
docunents D1 and D9. The provision of a self-seal valve
as taught by docunments D3 and D4 on one of these known
containers woul d self-evidently be effective to prevent
i nadvertent discharge if the container fell on to its
side and al so to prevent dripping and nessiness as the
cont ai ner was being mani pulated into and out of its

i ntended position of use within the toilet bow.
Furthernore, although this effect is not specifically
mentioned in docunments D3 and D4 thenselves, it is
apparent to the skilled person that the requirenent for
a threshold pressure to be overcone before discharge
starts will automatically result in a higher initial

di scharge velocity, all the factors being equal.

The Board cannot accept the argunent of the respondents
t hat docunent D1 teaches away fromthe clained

i nvention. That docunent is not in fact concerned with
the prevention of unwanted |iquid discharge, as
suggested by the appellants; instead it nmerely nakes a
proposal to Iimt the soiling of the outside of the
cont ai ner when dri ppi ng occurs.

As a consequence of the above considerations the Board
has reached the conclusion that the subject-matter of
granted claim 1l is derivable in an obvious manner from
the state of the art and thus |acks inventive step,
Article 56 EPC

First auxiliary request

In claim1 of the first auxiliary request it has been
specified that the container contains a liquid toil et
cl eaner which is to be delivered upwardly under the
toilet bowl rim It is apparent that these features,
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added to the preanble of the claim cannot provide any
further distinction over the closest state of the art
known from docunents D1 and D9, both of those prior art
contai ners being specifically designed for the stated
purpose. In these circunstances the Board cannot see
how any conclusion with respect to the inventive step
of the clained subject-matter different to that reached
above with respect to granted claim1l is possible. In
particular it does not find the argunent of the
respondents convincing that the amendnent of the claim
put the objective of obtaining a higher delivery
velocity into the foreground and rel egated the ot her

obj ecti ves di scussed above to the status of purely

i nci dental advantages, with the consequence that
docunents D3 and D4, which did not nmention this
objective, were no longer relevant. In the opinion of
the Board it remains an ineluctable fact that the
contai ners of docunents D1 and D9 suffer fromthe
readi |y recogni sabl e defect that no neans are provi ded
for preventing inadvertent discharge of the liquid and
that this technical problemcan be solved in an obvious
manner by the inclusion of a self-seal valve of the
type disclosed in docunents D3 and D4 at the discharge
orifice. In any case, as discussed above, the Board is
al so satisfied that the person skilled in the art would
recogni se a higher delivery velocity as an inherent and
predi ct abl e consequence of using such a self-seal

val ue.

The subject-matter of claim1 of the first auxiliary
request also therefore | acks inventive step.

Second auxiliary request

Claim 1 of the second auxiliary request, first
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submtted at the oral proceedings before the Board, is
directed to a process for delivering a toilet bow
cleaner in a particular manner froma container as set
out in granted claiml.

It belongs to the established jurisprudence of the
Boards of Appeal that the adm ssion of anended cl ains

i nto appeal proceedings, particularly when the
amendnents are first submtted at oral proceedings, is
at the discretion of the Boards, see for exanple

T 95/83 (QJ EPO 1985, 75) and T 153/85 (QJ EPO 1988,

1). The factors which need to be taken into account
when exercising this discretion include whether the
amended docunents are clearly allowable, firstly in the
sense of conformng with the formal requirenents of the
EPC and secondly in the sense of having at |east a
reasonabl e prospect of renoving the outstanding
substanti ve objections agai nst the docunents previously
on file.

In the present situation the change of category of
claim1l1 leads to difficult questions under

Article 123(3) EPC which cannot be inmedi ately
answered, cf point 2 of the reasons in T 402/89 (not
published in Q) EPO). In any case the process defined
in the claimcorresponds in general terns to how the
contai ners disclosed in docunments D1 and D9 are used in
practice so it is again not possible to see how the
refornmul ation of the claimcan have significant inpact
on the negative evaluation of inventive step nmade
above. The latter would al so be true of a claimanended
to read as a use claim as offered by the respondents
as a way of dealing with a possible objection under
Article 123(3) EPC
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The Board therefore conmes to the conclusion that the
second auxiliary request of the respondents should not
be admtted into the proceedi ngs and accordingly
rejects it.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
S. Fabi ani F. Gunbel
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