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Summary of Facts and Submn ssions

2746.D

The European patent No. 506 210 results fromthe

Eur opean patent application No. 92 201 719.9 filed as a
di vi sional application of the earlier European patent
application No. 87 201 103.6 filed on 11 June 1987.

Two oppositions filed against this patent were rejected
by the decision of the opposition division dispatched
on 2 March 1999.

The decision of the opposition division refers inter
alia to the foll owi ng docunents:

D1: Copies of the review "Power Farm ng, Vol une 64,
No. 8, August 1985, pages 3 and 26; and

D2: DE-U-8 104 256.

Docunent D1 refers to the exposition "Royal Show' of
1985 and to a machine call ed "Loadspreader"” presented
by the firmA C Banmlett Ltd at this exposition. During
t he opposition proceedings appellant | also filed five
phot os (docunent D9) relating to a nmachi ne made by the
firmA C Bamlett Ltd and all eged that these photos
were taken at the "Royal Show' in July 1985. The
opposition division in its decision disregarded
docunent D9, "since the statenment in the notice of
opposition concerning D9 [did] not fulfil the

requi renents of Cuidelines D-V,3.1.2" (see page 2).

On 17 March 1999 the first opponent (Amazonen-Werke H
Dreyer GrbH & Co. KG hereinafter appellant 1) | odged
an appeal against this decision and sinultaneously paid
the appeal fee. A statenent setting out the grounds of
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appeal was received on 7 July 1999.

On 26 April 1999 the second opponent (Kuhn S. A,

herei nafter appellant I11) | odged a further appeal for
whi ch the appeal fee had been paid on 23 April 1999. A
statenent setting out the grounds of appeal was
received on 19 June 1999.

Wth the statenent setting out the grounds of appea
appellant | filed inter alia the follow ng new
docunent s:

D9a: Photos No. 1 to 5 as in docunent D9 and a
statenent of M. Hartnmut Hartmann which refers to
the five photos;

D9b: Enl argenent of the photo No. 4 of docunent D9
(D9a);

D10: Copy of a leaflet of Lely (UK) Ltd with the
headi ng "Front Transfer Hopper FH 2000", 4 pages;

D11: Copy of the review "Power Farm ng", January 1986,
pages 26 and 36.

Docunments D10 and D11 were also filed by appellant 11
wWth its statenent setting out the grounds of appeal.

Wth the letter dated 8 August 2001 the proprietor of
the patent (hereinafter respondent) filed an anmended
Caim1l. This Aaiml reads as foll ows:

"A conbination of a tractor and device for spreading
material or the like conprising a first hopper (42) for
the material, a frame having connecting neans by which
the device can be coupled to a three point hitch of the
tractor, a further hopper (43) separated fromthe first
hopper (42) and a transport elenment (45) which is
present between the further hopper (43) and the first



VI .

2746.D

- 3 - T 0288/ 99

hopper (42) for feeding, during operation of the
device, material fromsaid further hopper to said first
hopper, transport neans bei ng provi ded near the further
hopper to transport the material fromthe further
hopper via the transport elenment to the first hopper,
whereas the transport neans near said further hopper
encl oses a fan neans (44) to produce an air stream
capabl e of conveying material fromthe further

hopper (43) to said first hopper (42), the further
hopper (43) being coupled in front of the tractor (1)
by which the device for spreading the material is
pul | ed, characterized in that the device for spreading
the material is a seed drill which is provided with
nmeans for conveying said materials fromthe first
hopper to coulter (10) and in that between said tractor
and said device a power-driven rotary harrowis
arranged and that the device via the power-driven
rotary harrow is coupled to the threepoint |inkage of
the tractor and in that the device for spreading seed
material or the like is coupled with said rotary
harrow, and wherein said first hopper (42) is connected
to and arranged substantially behind said cultivating
machi ne and is, during use, supported on its own
groundsupporti ng neans (26)."

Oral proceedings were held on 2 Cctober 2001.

Bot h appel |l ants argued that the subject-matter of the
anended Caim1l filed with the respondent's |etter of
8 August 2001 did not involve an inventive step.
Appel l ant 1 based its argunentati on on the conbi nation
of docunents D2 and D1, while appellant Il referred to
t he conbi nati on of documents D2 and D11.

The respondent contested the argunents of the
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appel | ant s.
During the oral proceedings reference was nade not only
to docunents D1, D2 and D11 but al so to docunents D9,

D9a and D10.

VII. Bot h appel |l ants requested that the decision under
appeal be set aside and that the patent be revoked.

The respondent requested that the decision under appea
be set aside and that the patent be nmintained on the

foll ow ng basis:

d ai ns: 1to 4 as submtted with letter of
8 August 2001,

Description: pages 2 and 3 of the patent as granted,
Fi gur es: Figures 1 to 9 of the patent as granted.
Mor eover, the respondent requested that the case be

remtted to the first instance if docunents D9a, D9b,
D10 and D11 were admtted into the proceedi ngs.

Reasons for the Deci sion

1. The appeal s are adm ssi bl e.
2. The cl ai ned subject-matter and the anmendnents
2.1 Claim1l is directed to a conbination of a tractor and a

device for spreading material or the |ike, having the
follow ng features:

2746.D Y A
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t he conbination conprises a first hopper (42) for
the material;

t he conbi nati on conprises a frane;

the franme has connecting nmeans by which the device
can be coupled to a three point hitch of the
tractor;

t he conbi nati on conprises a further hopper (43)
separated fromthe first hopper (42);

t he conbi nati on conprises a transport
el enment (45);

the transport elenent (45) is present between the
further hopper (43) and the first hopper (42);

the transport elenent (45) is suitable for
feedi ng, during operation of the device, nmaterial
fromsaid further hopper to said first hopper;

transport nmeans are provided to transport the
material formthe further hopper via the transport
el enment to the first hopper;

the transport means are provided near the further
hopper;

the transport means encl oses a fan neans (44) to
produce an air stream capabl e of conveying
material fromthe further hopper (43) to said
first hopper (42);

the further hopper (43) is coupled in front of the
tractor by which the device for spreading the
material is pulled;

the device for spreading material is a seed drill
the seed drill is provided with nmeans for

conveying said material fromthe first hopper to
coulters (10);
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(G the conbination conprises a power-driven rotary
har r ow;

(Gl) the power-driven rotary harrow is arranged between
the tractor and said device for spreading
mat eri al ;

(&) the device via the power-driven rotary harrow is
coupled to the three-point |inkage of the tractor;

(G3) the device for spreading said nmaterial or the |ike
is coupled with said rotary harrow,

(Al) the first hopper (42) is connected to said
cul tivating machi ne;

(A2) the first hopper (42) is arranged substantially
behi nd said cultivating nmachi ne;

(A3) the first hopper (42) is, during use, supported on
its own ground supporting neans (26).

The expression "said cultivating machine" in

features A1 to A3 is not referred to in the previous
features of CJaiml1l. Claiml refers to a seed drill
(see feature F) as a machine for spreading material and
to a power-driven rotary harrow. The description of the
patent (see colum 3, lines 18 to 21) refers to "a soi
cultivating machine, e.g. a power-driven rotary
harrow'. Therefore, it is understood that the
cultivating machine referred to in features AL to A3 is
the rotary harrow defined in feature G

Feature A2 gives sone information relating to the
spatial position of the cultivating machine with
respect to the first hopper. The description of the
patent refers to this feature only in the statenent of
invention in colum 1, lines 29 to 38 (see particularly
lines 36 and 37). Figure 7 is the only drawi ng show ng
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a rotary harrow, ie a device provided with harrow
tines 35 rotating about vertical axes. Figure 7 has to
be anal ysed with Figure 8 which shows a conbi nation
provided inter alia with a hopper 43, a trestle
connected to the three-point hitch 2/3 of the tractor
and a small|l storage bin 42 which replaces the hopper 4
shown in Figure 7. It has to be assuned that the

conbi nation defined in Claim21 corresponds to an
enbodi nent simlar to that of Figure 8 in which the
rotary harrow represented in Figure 7 replaces the
trestle.

Havi ng regard to Figure 7 (analysed in conjunction with
Figure 8), feature A2 has to be construed as defining
the position of the rotary harrow relative to the
hopper 42 with respect to the travel direction of the
tractor.

Mor eover, according to Figures 1 and 2 and to the
correspondi ng description of the patent as granted, the
hopper 4 and the drill coulters of the seed drill are
connected to a franme having beans 14/15/16, this frane
bei ng connected "via an internediate trestle 31" to the
three-point hitch of the tractor (see colum 3,

lines 11 to 13). In other words, it is clear that the
trestle 31 - in a side view of the conbination - is in
an internedi ate position between the three-point hitch
and the frane supporting the hopper 4.

According to Claim1, the conbination conprises a frane
havi ng connecti ng neans by which the device can be
coupled to the tractor (feature B and Bl), a rotary
harrow coupled to the three-point hitch of the tractor
(feature Gl), the seed drill being coupled with to
rotary harrow, the hopper 42 being connected to the
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harrow (feature Al).

In other words, feature A2, in conjunction with
features GL and Al, neans that the rotary harrowis in
an internedi ate position between the three-point hitch
and the first hopper.

2.1.3 The terns "transport elenent” and "transport neans"
have to be interpreted in the context of features Hi,
E, E2 in so far as these features nmake it clear that
the material is transported fromthe further hopper to
the first hopper by the transport nmeans via the
transport elenent (see particularly feature E). In
ot her words, the transport elenent defines the
transport |line between the hoppers (see feature Hl)
while the transport neans refers to the fan neans
defi ned by feature E2.

3. Concerni ng the anendnents

The anendnents with respect to Caim1l as granted
concern features Bl, F1 and &. No objections to the
anmendnents were raised by the appellants. The board is
satisfied that the amendnents do not contravene
Article 123 EPC

4. Concerni ng the docunents filed by the appellants during
t he appeal proceedi ngs

4.1 The statenent of M Hartmann (docunent D9a) was fil ed
with the intention of proving that the photos according
to docunent D9 were taken at the Royal Show in 1985.
Docunment DOb was filed in order to prove that the
"Loadspreader" referred to in docunent Dl is provided
with a fan arranged near the hopper (feature El),ie as

2746.D Y A
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a reaction to the findings of the opposition division
i n the decision under appeal that feature E1 could not
be derived from docunent DL.

I n other words, docunments D9a and DO9b were filed in
order to conplete the teaching of docunent D1, under
the assunption that the machine shown in the photos is
the same as the machine referred to in docunent D1, ie
with the assunption that docunents D1, D9 and D9b
define a unitary prior art.

It can be derived fromthe statement of M Hartmann
that the photos according to docunent DO were nade at
the Royal Show in July 1985. Moreover, it is clear that
the photos relate to a nmachine of the firmBamett.
However, it is not proven that the machine referred to
in docunent D1 is the same as the machine shown in the
photos D9 (DQa). Thus, it cannot be assuned that the
phot os D9 and docunent D1 forma unitary source of

i nformati on.

Havi ng regard to the comments above, docunents DO, D9a
and D9b have to be disregarded.

In the comuni cation annexed to the sunmons to attend
oral proceedi ngs dispatched on 4 May 2001 the board
drew the attention of the appellants to the fact that
none of the copies of the |eaflet D10 submtted by the
appel l ants permtted the printing date to be clearly
read and requested the appellants to provide the board
with the original |eaflet.

Since no original |eaflet has been submtted, docunent
D10 has to be disregarded.
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Docunment D11 was di scussed during the oral proceedings
and consi dered by the board. However, this docunent did
not influence the decision of the board.

Novel ty

The subject-matter of Caiml is novel (Article 54 EPC
with respect to the cited prior art.

I nventive step

Docunent D2 di scl oses a conbi nati on of a device for
spreading material and a rotary harrow, having the
foll owi ng features:

(A) the conbination conprises a hopper (4) for the
mat eri al ;

(B) the conbination conprises a frane;
(B1) the frane has connecting neans by which the device
can be coupled to a three point hitch of the

tractor;

(F) the device for spreading material is a seed drill

(F1) the seed drill is provided with neans for
conveying said material fromthe hopper to
coul ters;

(G the conbination conprises a power-driven rotary
harrow (1);

(Gl) the power-driven rotary harrow is arranged between
the tractor and the device for spreading material;

(&) the device for spreading material is coupled to
the three-point |Iinkage of the tractor via the
power-driven rotary harrow
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(G3) the device for spreading material is coupled with
the rotary harrow

(Al) the hopper (4) is connected to said cultivating
machine, ie to the rotary harrow

(A2) the hopper (4) is arranged substantially behind
said cultivating machine;

(A3) the hopper (4) is, during use, supported on its
own ground supporting nmeans (26).

6.2 The machi ne disclosed in docunent D2 is nmounted to the
rear of a tractor and is provided with a single
hopper for the material to be spread.

The cl ai ned subject-matter is distinguished fromthe
prior art disclosed in docunent D2 by features C, Cl,
H Hl, H2, E, E1 and E2, which concern the arrangenent
of the further hopper for the material to be spread (C
and Cl) and of the devices ensuring the transport of
the material fromthe further hopper to the first
hopper (H, Hl, H2, E, E1 and E2).

These di stinguishing features result in increasing the
capacity of the device in terns of total weight of
material to be spread (because of the increased total
vol unme of the hoppers) and in distributing the weight
of the machine on both the rear and the front part of
the tractor. The increased weight of material
transported allows an increase in the work rate in so
far as the nmachine can work for a longer tinme wthout
supplying the hopper with material while the inproved
wei ght distribution is favourable for the novenment of
the tractor, especially when the seed drill and the
rotary harrow are supported only by the rear lifting
hitch of the tractor, ie during transportation (on the

2746.D Y A
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road) and during the phases of turning on the ground
area to be cultivated and seeded.

Thus, the problemto be solved is "to provide a

conmbi nation which is able to cultivate and seed a | arge
area of ground wi thout the need to fill the device for
spreadi ng the seed materi al and whereby the different
parts of the conbination are in good relation to one
anot her to be noved in a favourable way over the area
of ground"” (see description of the patent, colum 1,
lines 23 to 28).

Docunent D1 refers on page 26, which is headed "Royal
Show Review', to a rear nounted drill or spreader

call ed "Loadspreader"” nade by the firmA C. Banlett Ltd
and shows a picture of the front nounted hopper.

Docunent D1 nakes it clear that a front-nounted hopper
of the "Loadspreader" is "designed to increase workrate
and i nprove wei ght distribution when using a rear
nount ed spreader or drill" and that the material is
transferred to the rear of the tractor by an airstream
provi ded by a hydraulically-driven fan.

It is therefore assuned that this docunent discloses a
conbi nation of a tractor and a device for spreading
mat eri al having the follow ng features:

- t he conbi nation conprises a first hopper for the
material for a rear nmounted drill;
- t he conbi nation conprises a frane;

- t he frame has connecting nmeans by which the rear
nmounted drill can be coupled to a three point
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hitch of the tractor

- t he conbi nation conprises a further hopper
separated fromthe first hopper;

- the further hopper is coupled in front of the
tractor by which the device for spreading the
material, ie the rear nounted drill, is pulled;

- t he conbi nation conprises a transport el enent;

- the transport elenent is present between the
further hopper and the first hopper;

- the transport elenent is suitable for feeding,
during operation of the device, material fromthe
further hopper to the first hopper;

- transport neans are provided to transport the
material fromthe further hopper via the transport
element to the first hopper;

- the transport neans encl oses a fan neans to
produce an air stream capable of conveying
material fromthe further hopper to the first
hopper.

Starting fromthe prior art known from docunent D2, the
skilled person would find in docunent D1 an explicit

i ndication of the problemto be solved, in so far as
this docunent refers to an increase in work rate and to
an i nprovenent in the weight distribution.

Mor eover, docunment D1 would also explicitly indicate to
the skilled person the features concerning the
arrangenent of a further hopper on the front side of
the tractor (ie features C and Cl), the features
concerning the arrangenent of a transport |ine between
the hoppers (ie features H Hl and H2) and the features
concerni ng the arrangenent of a fan providing an
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airstreamfor transporting the material fromthe
further hopper to the first hopper (ie features E and
E2). Therefore, the skilled person would apply these
features to the machi ne known from docunment D2 w t hout
exercising any inventive skill.

I n cannot be established fromthe picture on page 26 of
docunent D1 whether the fan is nounted near the front
hopper or not. Therefore, it cannot be assuned that
docunent D1 al so suggests feature E1.

However, the skilled person when applying the teaching
of docunent D1 to the machi ne according to docunent D2
has in practice no other choice than to arrange the fan
near the front hopper, particularly since it is not
only the sinplest but also the nost |ogical technica
solution to transfer the material fromthe front to the
rear hopper by arranging the fan so that it bl ows
directly towards the di scharge opening of the front
hopper. Moreover, it would be obvious for the skilled
person who al so wants to inprove the wei ght
distribution to arrange on the front side of the
tractor those elenents - as the fan - which nust not be
necessarily arranged on the rear side.

The respondent argued that the skilled person woul d not
conbi ne the disclosures D2 and D1 because they are not
conpati ble with each other. In this context, the
respondent referred - on the one hand - to docunent D2
in so far as Figure 2 shows a rear nounted seed drill
and harrow in which the rear hopper can be lifted so
that it noves upwardly and forwardly and - on the other
hand - to docunent D1 in so far as it relates to a
machi ne in which the rear hopper cannot be noved
relative to the tractor and thus to the front hopper.
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The respondent argued that the application of the
teachi ng of docunent D1 to such a rear-nounted nachine
woul d result in damaging the transport el enents
connecting the hoppers during the lifting of the rear
hopper .

In these respects, appellant | argued as foll ows:

In the "Loadspreader"” according to docunent D1
bot h hoppers are coupled to the lifting hitch of
the tractor and therefore nmay be noved with
respect to each other. Docunent Dl refers to "a
rear-nmounted spreader or drill". Normally, a
spreader is novable in order to be adjusted in
height and a drill is also novable in height for
transport purposes. Therefore the disclosure of
docunent D1 inplies a certain flexibility of the
transport elenent, ie it inplicitly discloses a
fl exi ble transport pipe connecting the hoppers.

The board cannot accept the argunent of the respondent
because it is based on the assunption that the hoppers
of the "Loadspreader" according to docunent D1 cannot
be noved relative to each other and that the pipe
connecting the hoppers is rigid. The board considers
the argunent submtted in this respect by appellant |
as being nore credible.

In any case, it has to be noted that Claim1l does not
specify either whether the rear nounted hopper is
novabl e or fixed or whether the transport elenent is
flexible or rigid. In other words, even if there were
to be an inconpatibility between the disclosures D1 and
D2, this inconpatibility would not relate to essentia
features, ie to features which are specified in

2746.D Y A
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Claim1.

6.6 Havi ng regard to the above comments, it would be
obvious for the skilled person to arrive at a
conbi nation having all the features specified in
Caim1.

7. The request for remttal to the first instance
Consi dering that none of the new docunents D9 to D11
has i nfluenced the present decision, the request of the
respondent to remt the case to the first instance

cannot be all owed.

8. Therefore, the patent has to be revoked.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
G Mgouliotis C. Andries
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