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Summary of Facts and Submn ssions
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The exam ni ng division's decision refusing the European
pat ent application No. 96 901 053.7 (Internationa
publication No. WO A-96/23695) for |ack of inventive
step of all clains was posted on 29 Septenber 1998.

On 23 Novenber 1998 the appellant (applicant) filed an
appeal , paying the appeal fee on 25 Novenber 1998 and
filing the statenent of grounds on 3 February 1999.

The clains of the application as published read:

"1l. Round tea bags (as herein defined) characterised
in that they are produced on hi gh speed nachinery they
are grouped in pairs in tangential fashion, and they
are interconnected where the webs are tangential by a
severable web portion.™

2. Round tea bags as clained in Caima1l,
characterised in that the tea bags are circular

3. A nodi fied high speed tea bag nmaki ng nmachi ne of
the Ima type in that the cutters for making the round
tea bags are nodified to define round tea bags as
defined in daim1l or 2."

It is stated in the third paragraph of page 3 of the
publ i shed description that round tea bags are intended
to nean "tea bags having a periphery at |east a portion
of which is curved or having an edge portion which may
be straight but which is of less Iength than the
overall length of the tea bag in the sane direction as
t hat edge.™
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In the statenment of grounds of appeal the appellant
argued that the clained invention was both novel and

i nventive. He explained that the skilled person knew
that pairs of rectangul ar tea bags, joined along a
common | ong edge, could be nade on hi gh speed nmachi nery
and al so that individual round tea bags could be nade
on these machi nes. The appel | ant gave reasons why the
skill ed person would not have been guided by the prior
art totry to nake round tea bags in pairs and

concl uded that the exam ning division's decision was
deeply based on hindsi ght.

In order to overconme an objection by the exam ning
division to the clarity of claim1, the appellant
declared hinself willing to delete the indication in
claim1l to the tea bags bei ng produced on high speed
machi nery.

In a comruni cation dated 27 July 2001 the board
sumoned the appellant to oral proceedi ngs and attached
an annex commenting on the appeal .

In section 10 of this annex the board expressed its
provi sional opinion that round tea bags grouped in
pairs tangentially and connected by a severabl e web
portion were not inventive and that, since it was known
to produce round tea bags in singles and rectangul ar
tea bags in pairs on high speed nachi nery, the subject-
matter of clains 1 and 2 was obvious to the skilled

per son.

In section 11 of the annex the board provisionally
consi dered also the nodified machine of claim3 to be
obvious to the skilled person.
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In section 12 of the annex the board additionally
obj ected provisionally inter alia that

a. claim1, being directed to tea bags i.e. articles
as such, should not be characterised by the nethod
step "characterised in that they are produced on
hi gh speed machi nery"” and that the relative term
"hi gh speed"” was uncl ear;

b. the words "tea bag nmaki ng machine of the Ima type"
in claim3 did not have a cl ear technical neaning
and that the relative term"high speed" was
unclear (Article 84 EPC); and

C. the machine and its cutters should be defined in
claim3 "as is", i.e. in their final states
i nstead of by reference to what was nodifi ed.

The board commented in section 15 of the annex that the
appel | ant had gi ven no reason for the request for
rei mbursenent of the appeal fee.

Section 16 of the annex stated that "It seens that the
appel | ant has presented all the possible argunents in
favour of the clained tea bags and nachi ne but the
board still sees no way in which the present
application can proceed to grant. Accordingly, unless
the appellant is prepared to withdraw the appeal, the
board considers it appropriate to finalise the case,
one way or the other, at oral proceedings."

The appellant replied by letter of 27 Septenber 2001
that he remai ned convinced that the application should
proceed to grant, nmintaining that the idea of
connecting round tea bags at a flinsy connection point
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was a way in which an engi neer woul d not proceed. He
requested an anendnent of the clains to the tea bags
bei ng round only.

VIIl. Inthe letter of 27 Septenber 2001 the appellant stated
that he would not attend the oral proceedings. These
were held on 27 Novenber 2001 without him in
accordance with Rule 71(2) EPC.

| X. The appel | ant requests

- that the decision under appeal be set aside,

- that a patent be granted on the basis of the
application as published with the Internationa
Publ i cati on Nunmber WO A-96/ 23695 but with the
cl ai nrs being anended to the tea bags being round
only and (if necessary) with the indication in
claiml1l to the tea bags being produced on high
speed machi nery del eted, and

- that the appeal fee be rei nbursed.

Reasons for the Deci sion

1. The appeal is adm ssible.

2. The appel lant provides little in his letter of
27 Septenber 2001 to try to refute the provisiona
obj ections given by the board in the annex to the
sumons of 27 July 2001 and summarised in section |V of
thi s deci si on.

As the appellant is aware, the argunents in the second
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par agraph of the letter of 27 Septenber 2001 are
repetitive argunents, having already been nade in the
statenent of grounds of appeal and dealt with by the
board in the annex (in particular in sections 5to 9).

The second paragraph of section 7 of the annex
comented that the appellant was taking an extended
definition of "round". The appellant's present request
to restrict the clainms to properly round tea bags does
not change the board's provisional view expressed in
sections 5 and 6 and the first paragraph of section 7
of the annex that even properly round tea bags were
obvi ous.

3. The board has reconsidered its provisional negative
opi nion but reached the same conclusion, nanely that
the subject-matter of the present clains 1 to 3 1is
obvious to the skilled person.

4. Even if the appellant were right and round tea bags in
pairs were inventive then the appellant has not
over cone ot her objections of the board.

The deletion (if necessary) of the indication in
claim1l to the tea bags bei ng produced on high speed
machi nery overcones clarity objections in sections 12.2
and 12.3 of the annex (sunmarised in section |V a of
this decision) but the appellant does not coment on
the warning in said section 12.2 that del etion m ght
contravene Article 123 EPC

The appel | ant has not overconme the board's clarity
objections to claim3 in sections 12.3 and 12.4 of the
annex (summarised in sections IV b and ¢ of this
deci si on).
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The board sees no way in which the present application
can proceed to grant and cannot all ow the appeal.

The appeal fee will not be rei nbursed because the
conditions set out in Rule 67 EPC (all owabl e appeal and
substanti al procedural violation) do not apply.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Mgouliotis C. Andries
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