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Summary of Facts and Submn ssions

Eur opean patent No. 0 573 121 published on 17 January
1996 in respect of application No. 93 201 580. 3 was
revoked by the Qpposition Division by decision dated
5 March 1999.

The Opposition Division considered the subject-matter
of the independent clains 1 and 7 not to neet the

requi renents of novelty or inventive step

respectively, and furthernore considered the additiona
nmeasures of the dependent clains 2 to 6 and 8 to 15 to
be obvious to a skilled person in view of the prior art
di scl osed in:

D3: JP-A-63-42923 (English translation: D3E)

1. By a letter dated 17 March 1999 and received 20 March
1999 at the EPO the Opponent withdrew its opposition.

L1l On 28 April 1999 the Appellant (Patentee) | odged an
appeal against this decision sinultaneously paying the
appeal fee.

The statenent of grounds of appeal was filed on 24 June
1999.

The Appel | ant requested that
t he deci si on under appeal be set aside and that the
pat ent be mai ntained in amended formon the basis of

claims 1 to 7 filed together with the statenent of
grounds of appeal.
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Amended claim 1l reads as foll ows:

"A device for controlling and halting a conbi ng machi ne
(1) in a position in which the gripper unit (4) is
conpl etely open in respect the fibre cloth (3), in

whi ch the conbi ng nenbers involved in the conbing are
operated by a notor (27) via transm ssion and crank
mechani sm and a gripper unit (4) arranged to
tenporarily grip a fibre cloth (3) co-operates with a
circular conb (5) arranged to conb the fibre cloth (3)
during the gripping of the fibre cloth (3) by gripper
unit (4), in which position sensor neans (35) are
associated with the gripper unit (10, 11), said sensor
nmeans (35) being operationally connected to a halting
device (36), which - on the basis of the sensing by
said sensor neans (35) - is caused to halt the nmachi ne
substantially when the gripper unit (4) is conpletely
open with respect the fibre cloth, characterised in
that said sensor neans (35) consist of sensor elenents
(35a, 35b) arranged respectively on the machine fixed
structure and on the rocker arm (16) driving the
gripper unit (4), said elenents (35a, 35b) emtting
signals at each rocki ng novenent of said arm (16) and
bei ng connected to a control unit (37) for processing
said signals and for operating said halting device (36)
on the basis of said signals."”

In support of its requests the Appellant essentially
relied upon the foll owi ng subm ssi ons:

The mai n objective of D3 was the provision of a nethod
for stopping a conber at a suitable position for
carrying out a | ap exchange. However, in D3 the |ap was
not being tenporarily released fromthe action of the
gripper unit when the machi ne was stopped. In fact, one
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of its gripper elenents was depicted in the position of
openi ng, but another one of them the auxiliary nipper,
was just closed in its substitution to clanp said fibre
cloth. In other words, according to D3 reference the
machi ne was halted when the gripping unit was not
conpletely open, leading to a loss of quality due to
the action of the gripping elenent that remained in

per manent contact with the lap for the tinme of the

st oppi ng.

According to D3 the sensing neans was arranged on the
rotating shaft carrying the circular conb whereas in
contrast to this arrangenent the sensing neans of the
patent specification was positioned at the oscillating
rocking arm Wth regard to D3 an angul ar co-ordi nate
determned with reference to the shaft of the circular
conb could not always be related to the angul ar
position of the rocker armand to the maxi num openi ng
of the gripper.

In a comruni cation pursuant to Article 12 of the

Rul es of Procedure of the Boards of Appeal dated

18 January 2001 the Board expressed doubts as to

whet her the feature of anended claim 1 concerning the
gripper unit being "conpletely" open could be derived
fromthe originally filed docunents when based on the
originally disclosed expression "nmaxi mum openi ng".

Furthernore the subject-matter of a correspondingly
clarified claiml1l would seemto |ack inventive step
with respect to the arrangenent disclosed in D3. The
only difference appeared to be a different |ocation of
the position sensor, which in view of the fact that D3
al ready nentioned that the sensed body m ght be nounted
on any part which noved synchronously with the driving
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shaft woul d appear to be just another suitable
position, the selection of which was w thout inventive
merit.

Wth letter dated 9 April 2001 the Appellant inforned
the Board that it would not file any observations on
t he conmuni cati on.

Reasons for the Decision

1

1826.D

The appeal is adm ssible.

Anmendnent s

After reconsideration of the disclosure of the clained
subject-matter the Board concludes that the application
as originally filed and al so the patent specification
contain sufficient support for the anendnents to
claiml1l. In the patent description (colum 2, lines 31
to 32) and in the application docunents as originally
filed (colum 2, lines 41 to 42) it is mentioned that
the machine is halted "when the grippers are conpletely
open or at maxi num advancenent”. Fromthis text it is
clearly derivable that the terns "conpletely open" and
"maxi mum advancenent” are alternatively used to define
the sane position of the grippers. Therefore no

obj ections arise under the provisions of Article 123(2)
or (3) EPC

Novelty and inventive step
The cl osest prior art is represented by D3/ D3E which

di scl oses a nmethod for controlling and halting a
conbi ng machine in a position in which the gripper unit
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(ni pper knife 3, cushion plate 5) is conpletely open in
respect of the lap 12, (D3, Figures 1 to 3; D3E,

page 3, lines 4 to 10). The gripper unit 3,5 1is
arranged to tenporarily grip a lap 12 and co-operates
with a circular conb 11 arranged to conb the lap 12
during the gripping of the lap 12 by gripper unit 3,5.
Al t hough not shown in detail it is immediately apparent
to the skilled person that the conbing nmenbers invol ved
in the conbing nmust be operated by a notor and
transm ssi on neans.

Position sensor neans 13, 14,15 are nounted respectively
on the shaft of the circular conb and the machine
structure said sensor neans being operationally
connected to a halting device, which - on the basis of
the sensing by said sensor nmeans - is caused to halt

t he machi ne when the gripper unit is conpletely open
Wth respect to the fibre cloth, i.e. when it is inits
forenost position according to index value 40 (D3E,
page 3, line 13 to page 4, line 6, diagram Figure 8).

The sensor nmeans are connected to a control unit for
processing the signals enmtted fromthe sensor neans
and for operating the halting device on the basis of
said signals (D3E, page 4, line 13 to page 5, line 12).

Novelty of the subject-matter of claiml follows from
the fact that neither D3 nor any of the other cited
docunents di scl oses a device for controlling and

hal ting a conbi ng nmachine in accordance with the
precharacterising portion of claim1, in which
additionally sensor neans consisting of sensor elenents
arranged respectively on a nmachine fixed structure and
on the rocker armdriving the gripper unit, said

el ements emtting signals at each rocking novenent of
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said arm are present.

The probl em addressed in the patent in suit is to
overcone the difficulties connected wth the

st oppage of a conbi ng machine by inproving the quality
and the uniformty of the web follow ng nachine

st oppage and reducing the discarding of material during
machi ne re-starting. A further objective is to provide
a nmethod and device for controlling a conmbi ng nmachi ne
whi ch mai ntains conbing continuity and reduces the tine
i nvol ved by personnel during machine re-starting
(colum 1, lines 29 to 37 of the patent specification).

However, these problens are already solved by the neans
di scl osed i n D3/ D3E because the machine is always
stopped in a position in which the gripping device is
conpl etely open and fromwhich it can easily be
re-started without any manual intervention. Therefore
the remai ni ng objective to be sol ved when conpared to
the solution given in D3/D3E is the provision of an
alternative nmethod and device for controlling and

hal ting a conbi ng nachi ne.

In the described enbodi nrent of D3/ D3E the position
sensor neans consists of a sensed body 14 attached to
the cylinder shaft 16 and a sensor 15 which is fixed to
the machi ne structure. However, it is indicated that
the sensed body may be attached to any part provided it
rotates synchronously with the cylinder shaft at a
ratio 1:1 (page 4, lines 4 to 6). A skilled person in
nmechani cal construction would interpret this teaching
in a mnner not limted to notion of a part
corresponding to the rotation of the shaft at a ratio
of 1:1 but al so would consider sinusoidal or other

har noni ¢ notion corresponding to rotation if an
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alternating basis for a control reference would be

achi eved. In accordance with the common know edge in
the art, nounting the sensed body on a rocking part of
t he combi ng machi ne whi ch noves sinusoidally at the
same ratio with the shaft achieves the sane result in a
technically equivalent manner. |If suitable for the
desired purpose the skilled person would select this
construction and thus would arrive at the device of
claim1 wi thout involvenent of an inventive step
(Article 56 EPC).

The argunents put forward by the Appellant in support
of inventive step cannot be consi dered convincing.

In particular, no unexpected nechanical effects foll ow
fromthe selected position of the sensor. The skilled
person is well aware of the difficulties arising from
i ndirect determ nation of the position of a nmechanica
part for reasons of clearance or stability. Therefore
no inventive step can be seen in placing the sensing

el enent as near as possible to the el enent whose
position nust be determ ned.

Additionally, with regard to the stop position of D3,
all egedly not sufficiently accurate but lying in a
relative wi de range around i ndex position 40, the sane
docunent al ready proposes a solution for approaching
this stop position nore exactly by reducing the width
of the sensed body (D3E, page 5, first paragraph).
Again, the skilled person is given sufficient

i nformation through this prior art to have al
possibilities at hand and arrived at the proposed
solution in an obvi ous manner.

Mor eover, since the skilled person would i nmedi ately
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conprehend that the system of D3 provides a suitable
sol ution for stopping the conbing nmachine in a position
fromwhich it can easily be restarted, it would not be
restrained fromapplying its teaching by the further
functions of this machine, e.g. auxiliary nippers,

whi ch are obviously not necessary for achieving the
desired stop in a particular position in view of the
underlying problemto be sol ved.

4. Summari sing, for the above reasons the Board arrives at
the conclusion that the subject-matter of claim1l does
not conply with the requirenents of patentability
according to Article 52(1) EPC, and that revocation of
the patent under Article 100(a) EPC by the Qpposition
Division is therefore justified.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin P. Alting van CGeusau
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