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Summary of Facts and Submn ssions
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Eur opean patent No. 0 567 125 was revoked by the
opposi tion division' s decision dispatched on
26 February 1999.

On 7 May 1999 the appellant (proprietor) filed an
appeal against this decision and paid the appeal fee.

The statenent of grounds was filed on 8 July 1999.

The foll ow ng docunents played a role in the appea
proceedi ngs:

Dl: EP-A-0 319 732 (famly nmenmber of US-A-4 784 863)
D3: US-A-4 888 223

D4: US-A-4 352 702

D9: US-A-4 411 9109.

Oral proceedi ngs took place on 10 Decenber 2001. During
t hese proceedings the appellant filed a further (third)
auxi liary request.

Caiml of the main request (as granted) reads:

"A cook-in filmconprising an ethyl ene vinyl acetate-
containing |layer having a corona treated surface
adapted for direct neat contact characterized in that

said surface is irradi ated."

Claiml of the first auxiliary request (filed with
letter of 7 Novenber 2001) reads:
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"A cook-in filmconprising an ethyl ene vinyl acetate-
containing |layer having a corona treated surface
adapted for direct neat contact characterized in that
said surface is irradiated and that the wetting tension
of said surface is at | east about 36 dyne/cm
particularly fromabout 36 dyne/cmto about

50 dyne/cm "

Claim1 of the second auxiliary request (filed with
letter of 7 Novenber 2001) reads:

"A cook-in filmconprising an ethyl ene vinyl acetate-
contai ning | ayer having a corona treated surface
adapted for direct neat contact characterized in that
said surface is irradiated, said filmbeing irradiated
at a dosage of at least 2 MR and that irradiated
starch particles are uniformy dispersed across said
surface."

Caim1l of the third auxiliary request (filed during
the oral proceedi ngs) reads:

"Use of a cook-in filmconprising an ethyl ene vinyl
acetate-contai ning |layer having a corona treated
surface adapted for direct neat contact characterized
in that said surface is irradiated, said film being
irradi ated at a dosage of at least 2 MR, and that
irradi ated starch particles are uniformy dispersed
across said surface, for cooking a neat product in an
aqueous nedi um "

Duri ng the appeal proceedi ngs respondent 01 (opponent
01) and respondent 02 (opponent 02) argued that the
I ndependent clains 1 of all requests on file | acked
novelty or inventive step having regard to the above
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cited prior art.

The appel |l ant countered the respondent's argunents.

The main request of the appellant is to set aside the
deci si on under appeal and to maintain the patent as
granted; his first auxiliary request is to set aside

t he deci sion under appeal and to maintain the patent on
the basis of the newclains 1 to 16 of the auxiliary
request | as filed with letter of 7 Novenber 2001; his
second auxiliary request is to set aside the decision
under appeal and to nmaintain the patent on the basis of
the newclains 1 to 15 of auxiliary request Il as filed
wth [etter of 7 Novenber 2001; his third auxiliary
request is to set aside the decision under appeal and
to maintain the patent on the basis of the newclains 1
to 13 filed during the oral proceedi ngs.

Bot h respondents request that the appeal be di sm ssed.

Reasons for the Decision

3143.D

The appeal is adm ssible.

Interpretation of clainms 1 of the main, first and
second auxiliary requests

The object of the independent clains 1 is a product. A
product has to be defined by the features that manifest
infon the product itself. That neans that nmanipul ations
taki ng place during product manufacture but not
resulting in product features are of no rel evance to
the definition of the clained product (see T 666/ 97,
section 3.3).
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In the present case the treatnents referred to as
"corona treatnent” and "irradiation" nmainly result
respectively in an oxidation of the surface of the film
and in inducing cross-linking between the nol ecul es of
the filmmaterial. However "irradiation"” also results
in surface treatnent, i.e. oxidation of the film
surface (see D9, colum 3, lines 37 to 55), so that it
cannot be detected in the product as such, which part

of the surface treatnent is due to "irradi ation" and

whi ch part is due to "corona treatnent”.

Since solely the facts that a surface is oxidated and
that a |layer has cross-linked nol ecul es can be detected
on the product itself, but not the way these effects
are generated, a corona treated and irradiated filmin
the neaning of the patent in suit is a filmexhibiting
a surface oxidation and cross-I|inked nol ecul es.

Mai n request

3143.D

Cl osest prior art

The board considers that D9 is the closest prior art
docunent .

The appel |l ant argued that D9 is not precise enough to
represent the closest prior art docunent.

However, none of the docunents D1, D3 or D4 discl oses
to subject a filmto both oxidation and cross-1Iinking,
whereas D9 proposes to performa treatnment on a cook-in
filmproviding both oxidation and cross-Iinking.
Furthernore, the board cannot find any vagueness in the
di scl osure of D9 that could prevent a skilled person of
usi ng the teachi ng thereof.
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Novel ty

The board considers that a very strict approach shoul d
be foll owed when considering the novelty requirenent.

Therefore, the board cannot agree with the respondents
when they consider D1, D4 or D9 to be novelty
dest r oyi ng.

Al t hough, according to D1 "at |east the dispersed
starch particle-contai ning ethylene vinyl acetate inner
| ayer is irradiated at dosage of at |east 2 MR

(page 3, lines 11, 12), and thus, an oxidation due to
the presence of air in the voids between the starch
particles could be expected, Dl does not give a skilled
person any indication that oxidation does effectively
occur.

According to D4 the "tube" is irradiated in absence of
air, thus no oxidation occurs. Anyway no oxidation is
I ndi cat ed.

In D9, the cook-in filmto be subjected to energetic
radi ation in presence of oxygen is said to be a
polyneric olefin. Ethylene vinyl acetate (EVA) only
bei ng one out of three representative exanpl es of

pol ynmeric ol efines given in the description, colum 2,
lines 52 to 54.

Thus, the board considers that novelty is given.

I nventive step

D9 di scl oses a cook-in filmconprising a polyneric
ol efin layer having a surface adapted for direct neat
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contact having been subjected to an energetic radiation
surface treatnent in the presence of oxygen sufficient
to cause the inner surface to adhere to the neat
product during cook-in (see claim1).

Energetic radiation in presence of oxygen results in
cross-linking and in that the surface will be oxidi zed
(colum 3, lines 3 to 13 and 40 to 44).

Thus, the cook-in filmaccording to claim1 of the main
request, differs fromthe cook-in filmknown fromDO in
t hat:

the layer in neat contact is an ethylene vinyl acetate
containing |ayer.

Thus, the problemto be solved is to select a suitable
material to formthe inner layer that is in neat
cont act .

However, in the description of D9, columm 2, lines 52
to 54, ethylene vinyl acetate is one of the three given
exanpl es of suitable polyneric ol efines.

Therefore, the use of ethylene vinyl acetate in an
inner layer in a cook-in filmaccording to claim1 of
D9 is obvious to a person skilled in the art and
consequently, the subject-matter of claim1l of the nmain
request does not involve an inventive step as required
by Article 56 EPC

First auxiliary request

3143.D

Anmendnent s
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Claim1l of the first auxiliary request is derived from
a conbination of clains 1 and 8 as granted. The board
considers that this anmendnent is unobjectionable.

The respondents didn't object to the anmendnent either.

Cl osest prior art docunent

In this case, the board considers that D3 is the
cl osest prior art docunent.

D3 di scl oses a cook-in film(see colum 9, lines 4 and
5: heated at 80°C for 2 hours) conprising a polyol efin
resin | ayer having a corona treated surface adapted for
di rect neat contact and a wetting tension of said
surface of at |east about 37 dyne/cm particularly from
about 40 dyne/cmto about 50 dyne/cm (see col unm 6,
lines 51 to 56, particularly lines 55 and 56).

Novelty and inventive step

Since the scope of claiml of the first auxiliary
request has been narrowed in conparison with the scope
of claim1l of the main request by addi ng further
features and since the subject-matter of claim1l of the
mai n request was found to be novel, the subject-nmatter
of claiml1l of the auxiliary request is |ikew se novel
(see al so section 4, above).

The cook-in filmaccording to claiml of the first
auxiliary request differs fromthat known fromD3 in
t hat:

said inner layer is an ethylene vinyl acetate
containing layer and the filmitself is cross-Iinked
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(irradiated).

Thus the problemto be solved is to select a suitable
materi al, inprove adhesion, avoid cook-out and
del am nation of the film

D3 already indicates ethylene vinyl acetate as specific
exanple of a suitable material (colum 2, lines 11, 12
and 21 to 24), therefore it does not involve an

i nventive step to select this material.

Al 't hough D3 indicates in colum 4, lines 48 to 51 that
the property of achieving close contact with the
processed neat increases with arise in the intensity
of corona discharge treatnent, the board cannot agree
with the appellant when he states that a skilled person
woul d in view of that information have no need to

i nvestigate further solutions, since D3 teaches to
sinply rise the intensity to inprove adhesion.

As a matter of fact, a skilled person knows from D9
(colum 5, lines 1 to 4) that excessive corona
treatnent can result in discolouring the filmand that
therefore intensity cannot be raised at wll.

Furthernore, D9 teaches that irradiation is comonly
used to cross-link thernoplastic polyners, that this
treatment will render the surface adherable to
cont ai ned food products and that the adhering surface
treat nent may advant ageously be acconpli shed

simul taneously with cross-linking of the filmoveral
(colum 3, lines 3 to 16).

Therefore, a person skilled in the art would at |east
try irradiation in order to solve the above nentioned
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probl em because it not only inproves adherence but
al so, due to cross-linking effect, would overcone the
risk of delam nation of the film

The appel |l ant al so objected that the reference nade in
D3 concerning the values given for the wetting tension
(colum 5, lines 2 to 5) are not specifically rel ated
to an EVA layer. This is true, neverthel ess D3 nmakes a
general statement applicable to polyolefin resin

| ayers, that neans that said statenent applies to al
pol yolefin resin layers and thus also to an EVA | ayer,
since EVA is cited as suitable polyolefin resin |ayer
in the description (colum 2, lines 11, 12 and 21 to
24) .

Consequently, the subject-matter of claim1l of the
first auxiliary request does not involve an inventive
step as required by Article 56 EPC

Second and third auxiliary request

9.1

9.2
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Anmendnent s

Caim1l of the second auxiliary request is derived from
a conbination of clains 1, 2 and 3 as granted. The
board considers that these anendnents are
unobj ecti onabl e.

The respondents did not object to the anendnents
ei t her.

Caiml of the third auxiliary request is derived from
I ndependent claim 15 of the second auxiliary request.
The board considers that this anmendnment is
unobj ecti onabl e.
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The respondent 01 objected to the adm ssibility of this
new claimat this stage of the proceedings.

However, since this claimwas already on file being
part of the second auxiliary request, the raised
obj ecti on cannot be accepted.

Cl osest prior art docunent

The board considers that D9 is the closest prior art
docunent .

D9 di scloses a cook-in filmconprising a polyneric

ol efin | ayer having an oxidi zed surface adapted for

di rect neat contact, said filmbeing cross-1inked by
irradiation (claim1; colum 3, lines 3 to 13 and 40 to
44) .

Novelty and inventive step

The scope of claim1l of the second auxiliary request
has been narrowed in conparison with the scope of
claim1 of the main request by adding further features,
whereas claim 1l of the third auxiliary request rel ates
to the use of a cook-in filmaccording to claim1 of
the second auxiliary request. Thus, since the subject-
matter of claiml of the main request was found to be
novel, the subject-matter of claim1l of the second and
third auxiliary requests are |ikew se novel (see also
section 4, above).

The cook-in filmaccording to claim1 of the second
auxiliary request differs fromthat known fromD9 in
t hat:
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said inner layer is an ethylene vinyl acetate
containing layer and that irradi ated starch particles
are uniformy dispersed across said surface.

That claim 1 additionally foresees a dosage of at |east
2 MRis not a feature that manifests in/on the product
itself and thus cannot distinguish said product from
the prior art. Nevertheless, it is pointed out that D9
di scl oses said feature in an exanple of irradiation
treatnent of a cook-in filmwhere a dosage of 8 to 10
MR is used (see colum 5, line 1).

Thus the problemto be solved is to select a suitable
material, to inprove adhesion and to avoid fat-out.

However, in the description of D9, columm 2, lines 52
to 54, ethylene vinyl acetate (EVA) is one of the three
gi ven exanpl es of suitable polyneric ol efines,
therefore it does not involve an inventive step to
select this specific material.

Furthernore, a person skilled in the art knows from D1
that "when irradi ated, the EVA | ayer provides limted
meat adhesion but fat-out is significant" see page 4,
line 3, but also that "... it appears that the

irradi ated starch particle-containing ethylene vinyl
acetate surface is unique in its ability to provide
good neat adhesion and little fat-out ..." see page 4,
lines 9, 10.

Therefore, it would be obvious for a skilled person to
uniformy disperse irradiated starch particles across

the surface to i nprove adhesi on and reduce fat-out.

Consequently, the subject-matter of claim1 of the
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second auxiliary request does not involve an inventive
step as required by Article 56 EPC

Claim1l of the third auxiliary request relates to the
use of a cook-in film The appellant argued that this
claimis a process claimand that, therefore, features
i .e. mani pul ations taking place during product

manuf acture, even if they do not result in product
features, are to be consi dered.

The board cannot follow this approach. A process claim
shoul d define the steps of the clainmed process. The
sol e process step (feature) present in claim1l and
defining said use is that said filmis used for cooking
a neat product in an aqueous nedium All other features
relate to the definition of the filmitself and not to
the definition of the use.

Furthernore, the expression "cook-in filnm already
inmplies that the filmnust be suitable for cooking in
an aqueous nedi um at 70-80°C for 4-6 hours (see
definition of "cook-in" in D1, page 3, lines 30 to 32;
docunent to which the description of the patent in suit
(page 2, lines 37 to 46) explicitly refers as
describing a cook-in film and therefore the expression
"cook-in film inplicitly includes it's use as cl ai ned.

Consequently, since the cook-in filmas defined in
claim1 of the third auxiliary request (which is the
cook-in filmaccording to claim1 of the second
auxi | iary request) does not involve an inventive step
(see sections 10.2 to 10.6) the use thereof does not

i nvol ve an inventive step either.

Thus, neither the subject matter of claim1l of the main
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request, nor that of the first, second and third
requests involves an inventive step as requested by
Article 56 EPC.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Mgouliotis C. Andries
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