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Summary of Facts and Subm ssi ons
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The appel | ant (opponent) | odged an appeal against the
deci sion of the Opposition Division rejecting the
opposi tion agai nst the European patent No. 0 623 443.

The Opposition Division held that the grounds for
opposition submtted by the appellant under

Article 100(a) EPC (lack of novelty, Article 54 EPC,
and | ack of inventive step, Article 56 EPC) and
Article 100(b) EPC did not prejudice the maintenance of
the patent in suit as granted.

Oral proceedings were held before the Board of Appeal on
5 Decenber 2002.

(1) The appel |l ant requested that the decision under
appeal be set aside and that the European patent
No. O 623 443 be revoked.

(i) The respondent (patentee) requested as a nmain
request that the appeal be dism ssed, or as
auxiliary requests that the decision under appeal
be set aside and that the patent be maintained on
t he basis of foll ow ng docunents:

(a) first auxiliary request: clains 1 to 6 as
granted; or

(b) second auxiliary request: clainms 1 to 5
subm tted during oral proceedings.
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| ndependent clains 1, 3 and 7 of the patent in suit as
granted (main request) read as foll ows:

"1. A nethod for the production of |lined panels, of the
type conprising the steps of positioning a lining (1) of
shapeabl e material, in tape or sheet, between two half
molds (2,3), injection nolding a thernoplastic

material (8) to formthe support of said panel, and
cutting the fornmed panel in correspondence to its border
before its renmoval fromsaid half nolds, characterized
inthat it further conprises the steps of approaching
said half nolds (2,3) as far as a preset distance having
a value within the range of 70 %to 80 % of the

t hi ckness of the lining material (1) and injecting said
thernoplastic material (8) at a pressure below 50 bar in
nore points of the nold (3) by neans of injectors (7)

i ndependently controlled in tenperature and fl ow rate,

t he sealing between said half nolds (2,3) being
performed by said sheet or tape of lining material (1)."

"3. A device for the production of |ined panels by neans
of injection of a thernoplastic material (8) on a lining
material (1) in sheet or tape, of the type conprising a
nmold formed by two half nolds (2,3) of matching shape, a
di spensing unit (5) of said thernoplastic material (8)
to said nold and a plurality of injectors (7) for the
injection of said thernoplastic material, characterized
in that it further conprises spacing neans (4)

adj ustable to space said half nmolds (2,3) at a preset

di stance; in that said injectors (7) are |ocated at
different points of the nold and i ndependently
controlled in flowrate; and in that said dispensing
unit (5) and said injectors (7) are independently
controlled in tenmperature.”
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"7. A lined panel as obtainable by nmeans of the nethod
according to clains 1 or 2."

The foll owi ng docunents were referred to in the appeal

procedur e:
D1: EP- A 0 497 335;
D3: pl ast europe, March 1992, "Machi ne Technol ogy and

Process Control for In-nould Surface Decoration
(1sb)", A Jaeger and G Fischbach, Schwai g,
pages 43 to 45, Carl Hanser Verlag Minchen

D5: Pat ent Abstracts of Japan; Vol. 12, Nunber 296
(M 731) [3143]; August 12, 1988 & JP-A 63-74617;

D6: EP-A 0 491 682,
Dr: DE-A 4 033 297,
V1: "Spritzgi eBversuche nach Vorgaben von Patent

EP 0 623 443 Bl1", Firma |IBS Brocke GrbH & Co. KG
Li cht enberg, 20 August 1999.

In the witten procedure and during oral proceedings,
t he appel l ant argued essentially as foll ows:

Mai n request, Article 100(b) EPC
The patent in suit did not disclose the invention in a
manner sufficiently clear and conplete for it to be

carried out by a person skilled in the art.

There was no disclosure as to how the sealing between
the two noul d hal ves could be perforned by the |ining
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material, whilst the latter was allowed to be drawn into
the mould. The lining material represented an essenti al
feature of the invention. In decision T 883/99, which

al so concerned such a nmethod, the Board had revoked the
respective patent, in particular, for lack of sufficient
di scl osure of that process step.

Furthernore, there was no indication in the patent in
suit in which part of the nould the pressure had to be
bel ow 50 bar.

As far as the lining materials were concerned, neither
any details nor any properties of the materials were
di scl osed, nor did the patent in suit disclose any
exanpl e.

The tests produced by the appellant (cf. docunment V1)
had shown that, although standard materials had been
used, the invention could not be carried out as desired.
The test apparatus included a single injection nozzle.
However, simlar results would have been achieved in an
apparatus conprising a plurality of injection nozzles.

It went beyond the routine of a person skilled in the
art and required an inventive step to select appropriate
mat eri al s and, dependent therefrom to determine all the
paraneters necessary for carrying out the invention, in
particular, the position, tenperature and flow rate of
each of the nozzles as well as the pressure distribution
wi thin the noul d.

Mai n request, novelty (Article 54 EPC)

The subject-matter of claim3 was not novel with regard
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to the prior art as disclosed in docunent Dl1. The

bl ankhol ders di scl osed in docunent D1 had the function
of spacing neans. Mreover, in any injection noul di ng
apparatus, the distance between the two noul d hal ves was
controllable, and injection nozzles were controllable
with regard to tenperature and fl ow rate.

The product according to claim7 did not differ froma
product obtained by a nmethod according to the prior art
as disclosed in either of documents D1 and DS.

First auxiliary request, inventive step (Article 56 EPC)

Docunment D1, which represented the closest prior art,

di scl osed injection noulding of |ined panels under high
pressures. The object of the patent in suit was to avoid
deformation of the lining material caused by the
application of high pressures, cf. colum 2, lines 5

and 6 of the patent in suit. In order to solve that

probl emthe use of |ower pressures in conbination with
the use of a plurality of injection nozzles was

suggest ed.

However, that solution had been known from docunent D3.
Thi s docunent di sclosed a nethod and a device for the
production of |lined panels, wherein plastic material was
injected at | ow pressures below 50 bar into a nould
cavity through a plurality of injection nozzles. The
cascade injection noul ding technique, disclosed on

page 44, right-hand colum, of docunment D3, required

i njection nozzles which were independently controllable
with regard to tenperature and fl ow rate.

The sol ution suggested in claim1l was therefore obvious
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to the person skilled in the art. It had further to be
taken into consideration that claim1l did not indicate
t he chronol ogi cal sequence of the process steps. Thus,
applying the two-step injection/stanping process of

docunent D3 was not excluded by the wording of claiml.

The remai ning features of claim 1l (approaching the nould
hal ves to a preset distance, sealing being perforned by
lining material) did not contribute to the solution of

t he above-nenti oned probl em

Moreover, the patent in suit was not restricted to
specific lining materials, and the preset distance of
between 70 and 80% of the lining material was
arbitrary. As regards the feature of sealing, docunent
D5 di scl osed injection noul di ng wherein sealing between
t he moul d hal ves was perforned by |ining materi al

Furthernore, the subject-matter of clains 1 and 3 al so
was obvious with regard to the prior art as disclosed in
docunents D6 and D7. Docunent D6, simlarly to

docunent D3, disclosed a nethod and an apparatus wherein
a plurality of independently controllable injection
nozzl es were provi ded, and docunent D7 di scl osed an

i njection nmoul di ng process wherein, as could be seen in
t he draw ngs, sealing of the nould hal ves was perforned
by the lining material.

Therefore, the subject-matter of independent clains 1
and 3 of the first auxiliary request, ie. clains 1 and 3
of the patent in suit as granted, did not involve an

i nventive step.

In the witten procedure and during oral proceedings,
t he respondent argued essentially as foll ows:
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Mai n request, Article 100(b) EPC

The tests performed by the appellant (docunent V1) had
not been carried out according to the instructions of
the patent in suit and, therefore, were not relevant. In
particular, a single injector had been used instead of a
plurality of independently controllable injectors, the

i njection pressure had been above 50 bar, the duration
of injection reported in the tests was surprisingly

hi gh, which gave rise to the assunption that a plastic
mat eri al of high viscosity had been used, and the |ining
materials used in these tests were not properly selected
so that the tests had to fail.

The patent disclosed the invention in a manner
sufficiently clear and conplete for it to be carried out
by a person skilled in the art. It indicated the
injection pressure, ie. the pressure in the area of the
moul d where the plastic material was injected. It
defined the range of conpression of the lining materi al
and taught using a plurality of injectors which were

i ndependently controllable in tenperature and fl ow rate.
It fell within the customary practice of the person
skilled in the art to select appropriate materials and
to determine the respective process paraneters. Test
runs were a conmmonly known tool for determ ning these
par aneters.

The feature of the lining material being drawn into the
noul d was nmentioned in the description rather than in
the clains. It was not essential to the invention. The
stretchability of the lining material allowed

manuf acturing of lined panels w thout deformation of the
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lining material, and w thout the necessity of the lining
material being drawing into the nmould during injection.

The appeal case T 883/99 concerned a different invention
wher ei n bl ank hol ders provi ded between the noul d hal ves
had the function of sealing. The findings in the
decision in that case were thus not applicable to the
present case.

Mai n request, novelty (Article 54 EPC)

The subject-matter of clains 3 and 7 was novel.

The apparatus di sclosed in docunent D1 conprised neither
spaci ng neans nor injectors which were independently
controllable with regard to tenperature and flow rate.

The panel s obtained by the nethod of docunent D3 were
physically different fromthe panels obtained according
to the method of the patent in suit. In the latter case
the injection points |left corresponding injection marks
on the panel. Due to the "cascade" technique applied in
t he net hod of docunment D3, a |ined panel obtained by

t hat nmethod did not conprise such injection points.

First auxiliary request, inventive step (Article 56 EPC)

None of the cited prior art docunents disclosed an

i njection nmoul ding process wherein plastic material was
injected at a | ow pressure using a plurality of
injectors which were controllable in tenperature and
flowrate. Furthernore none of the docunents suggested
the feature of sealing being perfornmed by the Iining
material, thus avoiding the necessity of providing
addi ti onal sealing neans.
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The process of docunment D1 required high injection
pressures in order to formenbossings in the |ining
mat eri al .

Docunents D3 and D6 disclosed injectors which could be
opened and cl osed. They were silent about controlling
flowrate or tenperature.

In the apparatus of docunent D5, elastic material was
conpressed between the nould hal ves wi thout using any
spaci ng neans.

Docunent D7 disclosed an injection noul ding process
wherein a single injection nozzle was used. It was
silent about sealing as well as about spacing neans for
adj usting the gap between the nould hal ves in accordance
with the thickness of the lining material.

The subject-matter of clains 1 and 3 of the patent in
suit as granted (first auxiliary request) was thus not
obvious with regard to the cited prior art.

Reasons for the Decision

0247.D

Sufficiency of disclosure (Articles 83 and 100(b) EPC)

The patent in suit discloses the key features of the
i nvention, which can be summarized as foll ow ng:

(a) appl ying an injection pressure of bel ow 50 bar,
whi ch "prevents the lining fromdefornmati on and
allows to obtain sufficient sealing between the
two half-nolds thanks to the |ining materi al
alone", cf. colum 3, lines 5to 7 of the
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description of the patent in suit.

The term"injecting said thernoplastic material (8) at a
pressure bel ow 50 bar" used in claim1l and the
description of the patent in suit has to be construed as
nmeani ng that the pressure in the area of the nould where
the plastic material is injected is below 50 bar. The
pressure in that area is different fromthe pressure
within the nould cavity, and is definitely different
fromthe pressure in the peripheral parts of the nould
cavity which are distant fromthe injection holes.

(b) "The optimal distribution of the support materi al
is obtained by injecting it at the plastic state
in nore points of the nold by neans of injectors
i ndependently controlled as far as tenperature
and flow rate are concerned", cf. colum 3,
lines 8 to 11 of the description of the patent in
suit.

(c) "Jointly using the | ow pressure injection and the
tenperature and flow rate control, the sealing
between the half-nmolds 2 and 3 is ensured by the
lining 1 since, in the vicinity of the interna
edges of the shape, the thernoplastic nmateri al
gets rapidly cool and has not a sufficient
pressure to escape fromthe space conprised
between the half-nold 3 and the lining 1", cf.
colum 4, lines 20 to 26 of the description of
the patent in suit.

Bearing in mnd that the disclosure of a patent is ained
at the skilled person and that a skilled person uses his
common general know edge and considers performng a
reasonabl e anmobunt of test runs, there is no indication
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or evidence that the disclosure would not be not
sufficient to enable a skilled person to carry out the
invention as clainmed in the patent in suit.

It falls within the customary practice of a skilled
person to select a lining material which, after having
been pressed to a val ue between 70% and 80% of its
thickness, is suitable to performthe sealing and to

wi thstand the pressure of the plastic material in the
moul d cavity. A skilled person would not consider using
a soft material, which, for exanple, can be easily
pressed to one half or a quarter of its thickness, for
carrying out the invention, although such a soft

mat erial m ght be used as a standard material in the
technical field concerned, ie. autonobile manufacturing.

Furthernore, there is no evidence that, follow ng the
instructions in the patent in suit, a skilled person, in
order to obtain an optimal distribution of the plastic
mat erial, was not enabled to determ ne the position, the
tenperature and the flow rate of each injector wthout
perform ng an unreasonably high nunber of tests.

The tests the appellant referred to (cf. docunment V1)
were performed using a single injection nozzle. They
thus were not perfornmed in accordance with the
instructions indicated in the patent in suit.

The appel l ant argued that the use of a plurality of

i njection nozzles would have led to the sane results.
Thi s cannot be accepted. Wien using a plurality of

i ndependently control |l able injection nozzles, the vol une
within the cavity to be filled by each injection nozzle
is smaller and, accordingly, |ower injection pressures
can be applied. Furthernore, due to the controllability
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of the injectors with regard to tenperature and fl ow
rate, the distribution of the plastic material within
the mould cavity can be controlled nore accurately.

According to the description of the patent in suit, cf.
colum 3, lines 37 to 40 and colum 4, lines 6 to 9, the
lining material is allowed to be drawmn into the nould
during the injection of the plastic nmaterial. However,
that feature is neither a feature of the invention as
defined in clains 1 and 3 of the patent in suit, nor
does the description of the patent in suit indicate that
it is essential to the invention.

Neverthel ess, there is no indication that the process as
di sclosed in the patent in the suit does not allow
[ining material to be drawn into the nould during
injection, provided that the instructions given in the
patent in suit are respected, ie. that |low injection
pressures are applied and that spacing neans and a
plurality of independently controllable injection
nozzl es are used.

Decision T 883/99 concerns an injection noul ding process
wherein sealing of the nmould is perfornmed by nmeans of

bl ankhol ders | ocat ed between the nould hal ves, and
wherein these bl ankhol ders further should be suitable to
| et coating material to be drawn into the nould during
the injection of supporting material. In that case, the
Board found that it had not been discl osed how t hese

bl ankhol ders have to be constructed in order to perform
t hese contrary functions.

The patent in suit does not refer to such bl ankhol ders.
The findings in decision T 883/99 are therefore not
applicable to the present case.
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To sum up, although the patent in suit as granted does
not describe in detail a specific way of carrying out
the invention, there is no indication that the patent in
suit does not disclose the invention in a manner
sufficiently clear and conplete for it to be carried out
by a person skilled in the art.

Therefore, the ground for opposition raised under
Article 100(b) EPC does not prejudice the maintenance of
the patent in suit as granted.

Mai n request, novelty (Article 54 EPC)

Claim7 of the patent in suit as granted concerns a
"lined panel as obtainable by nmeans of the nethod
according to claims 1 or 2" of the patent in suit.

Docunment D3 al so discloses a |ined panel manufactured by
using the so-called in-nould decoration process. The
patent in suit, and, in particular, claim7, is silent
about any specific structural features of the lined
panel manufactured according to the nethod of claim1 or
claim?2 of the patent in suit. Furthernore, there is no
indication that a |ined panel "obtainable by neans of

t he met hod according to clainms 1 or 2" will inevitably
show any structural features which would distinguish it
froma lined panel manufactured according to the nethod
di scl osed in docunent D3.

The respondent argued that the panels obtained by the
nmet hod of docunent D3 were physically different fromthe
panel s obtai ned according to a nethod of the patent in
suit, because, in the latter case, the injection points
| eft corresponding injection marks on the panel.

However, claim1l1l is silent about any injection marks,
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and docunent D3 is silent about the formation of

i njection marks. Moreover, document D3 discloses a
process wherein, at the end of the injection cycle, al

t he nozzl es can be opened again, cf. page 44, right-hand
colum, |ast sentence, which, for the sane reasons as in
t he process according of the patent in suit, gives rise
to the formation of injection nmarks.

Accordi ngly, docunent D3 discloses a |ined panel which
i s obtainable by nmeans of the nmethod according to
claim1 or claim2 of the patent in suit.

Therefore, the subject-matter of claim7 of the patent
in suit as granted is not novel within the neaning of
Article 54 EPC. Consequently, the main request of the
respondent is not all owable.

First auxiliary request

Formal requirenents

The first auxiliary request only includes clains 1 to 6
of the patent in suit as granted. No formal objections
have been rai sed against the patent in suit as anmended.
The del etion of claim7 does not give rise to any
objection with regard to requirenents of Articles 84
and 123 EPC and Rul e 57a EPC.

Novelty (Article 54 EPC)

The cited docunents disclose neither a nethod nor an
apparatus according to claim1l and claim 3,

respectively. In particular, none of the cited docunents
di scl oses the feature of providing a plurality of

i njectors which are independently controllable in
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tenperature and flow rate as further denonstrated in the
fol | owi ng paragraph.

| nventive step (Article 56 EPC)

Docunent D1, which is considered to represent the

cl osest prior art, concerns a nethod for the production
of lined panels, wherein plastic material is injected at
a plurality of points of the nmould and at high pressure.
Docunent D1 suggests a solution neither to the problem
of sealing the nmould hal ves during injection, nor to the
problem of the lining material being deformed due to
hi gh injection pressures.

The object of the patent in suit is to provide a process
and an apparatus for the production of lined panels with
i nproved honobgeneity of the support material and a
perfect shaping of the lining material whilst reducing
or elimnating deformations of the lining material, cf.
colum 2, lines 27 to 39 of the patent in suit.

The object is solved by a nethod according to claiml
and an apparatus according to claim3, respectively.

Particul ar aspects of the solution suggested in the
patent in suit are:

(a) the injection of thernoplastic material at
different points of the nould by nmeans of
i njectors which are independently controlled in
tenperature and flow rate, which allows the
injection to be carried out at a | ow pressure
(<50 bar) and

(b) to provide neans for approaching the nould hal ves
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to a preset distance having a value within the
range of 70%to 80% of the thickness of the
lining material and perform ng sealing between

t he moul d hal ves by neans of the lining material .

The cited prior art suggests neither feature (a)
nor (b).

Docunent D3 suggests the injection of thernoplastic
material at a |ow pressure at different points of the
moul d by neans of a plurality of injectors (hot-runner
nozzl es, cf. page 45, left-hand colum, lines 1 to 4),
whi ch can be opened and cl osed i ndependently from each
other in order to fill the nould cavity section by
section thus avoiding weld |ines, cf. page 44, |eft-hand
colum, paragraph with the headi ng "cascade injection
nmoul di ng".

Docunment D3, however, is silent about independently
controlling the tenperature of these hot-runner nozzles.
There is also no indication that these nozzles have to
be i ndependently controllable in tenperature for
carrying out cascade injection noul ding.

Furt hernore, docunment D3 discl oses independently opening
and closing the nozzles. However, it is silent about
individually controlling the flowrate, ie. the quantity
of injected material per unit tine as clainmed in

claims 1 and 3 of the patent in suit.

Final ly, docunment D3 suggests providing "...vertical
flash faces to prevent uncontrolled escape of the nelt
fromthe open nmould during injection", cf. page 44,
center colum, third paragraph. It further follows from
this passage that these "flash faces can be spring
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nounted on one half of the nmould ...". Docunment D3 does
not di sclose how sealing is perforned in the subsequent
stanpi ng process, ie. when the mould is closed.

Docunent D6 al so concerns cascade injection noul di ng
using injection nozzles which are sequentially opened
and cl osed thus avoiding the formation of weld |ines,
cf. colum 5, lines 28 to 38. The lining material is
attached to the peripheral edge of the nmould cavity by
needl es nmounted on sliding blocks, cf. colum 4,

lines 30 to 45. Docunent D6 is silent about

i ndependently controlling flow rate and tenperature of
t he nozzles, and using the lining material for sealing.

Docunent D7 concerns an injection noul ding process
wherein a single injection nozzle 15 is used, cf.
Figures 1 to 5. A gap is provided between the cl osed
moul d halves to receive the lining material w thout

appl ying pressure on it ("ohne Kl emmung"), cf. colum 1,
lines 47 to 50. Nothing is said about sealing.

Docunent D5 shows an apparatus conprising a sprue for
injecting thernoplastic resin into a nould cavity. An
el astic nmenber is pressed between two noul di ng t ool
parts, however w thout providing any spaci ng nmeans or
simlar nmeans to keep the two parts at a predeterm ned
di stance, cf. abstract and Figure.

Thus, the cited prior art docunents taken either alone
or in any conbination do not suggest the above-nentioned
aspects of the patent in suit and, accordingly, do not
render obvious the subject-matter of clains 1 and 3 of
the patent in suit as granted.

Therefore, the subject-matter of clains 1 and 3 as
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granted invol ves an inventive step. The subject-matter
of clains 2 and 4 to 6, which are appendant to these
clainms, simlarly do involve an inventive step.

3.4 The first auxiliary request of the respondent is

therefore all owabl e. Consequently, the second auxiliary
request of the respondent need not be consi dered.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:

(a) claims 1 to 6 as granted; and

(b) description: pages 2,3 and page 4, colum 5,
lines 1 to 19 as granted; and

(c) drawi ngs, Figures 1 to 5, as granted.
The Regi strar: The Chai r man:
M Dai nese W Mbser
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