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Summary of Facts and Submn ssions

The appel | ant (opponent) | odged an appeal against the
i nterlocutory decision of the opposition division
findi ng European patent No. 0 506 202 (European patent
application nunber 92200879.2) as anended by the
respondent (patent proprietor) during the opposition
proceedi ngs to neet the requirenents of the EPC

The opposition filed by the appellant against the
patent as a whol e was based on the grounds that the
subject matter of the patent in suit was not novel and
| acked an inventive step (Article 100(a) EPC).

In the interlocutory decision, the opposition division
hel d that the subject nmatter of the amended cl ai ns
conplied with the requirenents of Article 123(2) and
(3) EPC and was neither anticipated nor rendered

obvi ous by the avail able prior art conprising, inter
alia, the foll ow ng docunents:

A6: US-A-4 711 686

A7: US-A-4 744 591

A21: US-A-4 621 442

A22: EP-A-0 304 242,

and the alleged public prior use of a | abel, a sanple
of which was annexed to the opponent's letter dated

1 October 1998:

A9/ 1: | abel "Dursban 4, 5 Litres e, DowEl anco
Limted", reference |IP 426/1/1.

1539.D Y A
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Wth the grounds of appeal, the appellant submtted the
follow ng further docunents in support of its case:

A23: WO A-92 04704

A24: GB-A-2 247 661

Oral proceedings before the board were held on 29 Apri
2002.

The appel | ant requested that the decision under appea
be set aside and that the European patent be revoked.

The respondent for its part requested that the appea
be dism ssed and that the patent be naintained in
accordance with the interlocutory decision of the
opposi tion divi sion.

Caiml1l of the anended patent on which the contested
deci sion is based reads as fol |l ows:

"1l. Label (1) for a container having an outer surface,
said | abel having a front edge and a rear edge, said
front edge and said rear edge being spaced from one
anot her along a nain axis of the |abel, said | abe
conprising at |east one information panel (5) wth a
front edge and a rear edge spaced from one anot her
along the main axis; a protective sheet (4) for
covering the information panel; a base sheet (3) for
supporting the information panel, wherein at |east a
part of the bottom surface of the base sheet is
provided with an adhesive for adhesion to a relatively
flexible | abel bearing sheet (2) and the outer surface
of the container, respectively, said base sheet having
a front edge and a rear edge spaced from one anot her
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along the main axis; a first section (7) of the |ower
surface of said protective sheet being adhered to the
upper surface of the base sheet and a second section
(9) of it extends beyond the rear edges of the

i nformati on panel and the base sheet to the rear edge
of the |abel, at |least a portion of the | ower surface
of the second section (9) of the protective sheet (4)
I's provided with an adhesive, which enables it to be
adhered to and rel eased fromthe outer surface of the
| abel bearing sheet and contai ner, respectively, on
repeat ed occasi ons, and wherein the front edge of the
protective sheet (4) forns the front edge of the | abel,
characterized in that a fourth section (6) of the
protective sheet is positioned between the front edge
of the protective sheet (4) and that of the base sheet
(3) and is provided, on at |least a part of its |ower
surface, with an adhesive for adhesion to the | abe
bearing sheet (2) and the outer surface of the
container, respectively."

Clains 2 to 9 are appended to claim1.

The appel lant's argunents in support of its request are
essentially the foll ow ng:

Docunent A23 is part of the prior art under

Articles 54(3) and (4) EPC. The | abel disclosed in this
docunment with reference to Figures 3 and 4 conprises a
fol ded | abel portion 58 adhered to a backi ng 38 of

rel ease material by two regions 60 and 62 of adhesive,
and a lam nar material portion 64 covering the fol ded

| abel portion and having a front edge region 66 and a
rear edge region 68 both adhered to the backi ng of

rel ease material by the two regions 60 and 62 of

adhesi ve, respectively (page 5, line 8 to page 7,
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line 18). According to the nodification of this

enbodi nent descri bed on page 9, lines 29 to 34, the
folded | abel is adhered "to a self-adhesive support

pi ece carried on a backing of release material rather
than to the backing of release material directly", the
support piece constituting a base sheet within the
nmeani ng of the patent. The skilled person seeking to

i mpl ement this nodification would then incorporate in
the | abel shown in Figure 4 the single support piece

di scl osed in the docunent, i.e. the support piece 104
of the enbodi nent disclosed with reference to Figure 6.
This support piece is manufactured by die-cutting a
support web on which the fol ded | abel portion has been
previously applied (page 9, lines 14 to 28), and the
preservation of the fol ded edge of the fol ded | abe
portion requires the web to be cut beyond the fol ded
edge of the folded | abel portion. Therefore, the
support piece has to extend beyond at |east the front,
fol ded side edge of the folded | abel portion as shown
in Figure 6. In addition, since the adhesion regions 60
and 62 of the | abel shown in Figures 3 and 4 fulfil two
functions, nanely the adhesion, on the one hand, of the
fol ded | abel portion and, on the other hand, of the

| am nar material portion to the backing of rel ease

mat eri al and since according to the nodification
described in the docunent the | abel portion is adhered
to the support piece, in the absence of any teaching to
nodi fy the adhesion regions, the second of the
functions should be preserved after the nodification.
This inplies that the adhesion region at the side of
the fol ded edge of the |abel portion shall extend so
that the lam nar material portion remai ns adhered to

t he backing of release material. In the resulting
arrangenent the adhesion regions 60 and 62 would al so
adhere the lamnar material portion 64 to the support
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pi ece. Therefore, the enbodi nent disclosed in docunent
A23 with reference to Figures 3 and 4, when nodified by
the express description with respect to this enbodi nent
on page 9, lines 29 to 34, would result in a |abel as
defined in claim1 of the contested patent.

Wth regard to the issue of inventive step, the closest
prior art is represented by the |abel A9/1 which
includes all the features of the preanble of claim1l of
t he anended patent.

The techni cal problem solved by the features relative
to the fourth section of the clained | abel, however, is
not related to the security of adhesion between the
front edge of the | abel and the container as was held
by the opposition division in its decision. As stated
in colum 4, lines 21 to 23 of the patent and as
acknow edged by the respondent, the effect of the
fourth section is the snooth thickness transition over
the whole | abel, the feeding of the | abel between
rollers being then inproved by virtue of the snpoth
transition. Accordingly, the object of the fourth
section is sinply to provide a snooth thickness
transition over the |abel surface, and in particular at
its front edge side.

The solution of extending the protective sheet so as to
obtain a snooth thickness transition fromthe rel ease
material across the entire length of the | abel and back
to the release material is, however, obvious. Snopothing
out thickness transitions is plainly known in

| am nation. Furthernore, the skilled person would
realize that the problemof the provision of a snpoth

t hi ckness transition has al ready been addressed in the
design of the |label A9/1 and sol ved by extending the
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protective sheet fromthe base sheet to the whole
folded leafl et and then to the backing material, so
that by anal ogy he woul d further extend the cover sheet
of the |abel A9/1 beyond the front edge of the base
sheet to the backing material, this obvious procedure
resulting in a fourth section as clained.

In addition, symretrical |abel arrangenents conprising
an overlam nate covering entirely the | abel, adhered by
opposite side edges directly to a release material and
provi ding a snooth, continuous thickness transition

bet ween | ayers of the |abel having different thickness
are known in the art. Thus, the | abel disclosed in
docunent A22 with reference to Figure 5 conprises a
protective sheet portion 21 covering the whole | abe

and extendi ng beyond both opposite sides of the |abe

so as to adhere to a backing of release material 10,
resulting in a stepped thickness arrangenent with a
conti nuous, snooth transition in thickness at the two
opposite side edges of the | abel. Docunent A22
addresses in addition the application of the |abel with
automati c machines (colum 3, lines 55 to 57) which
generally involve feeding nechanisns with rollers.

Docunent A21 al so discloses with reference to Figure 3
a nultilamnar |abel wth a plastics overlam nate
havi ng opposed portions adhered directly to a backing
of release nmaterial, the arrangenent providing a
stepw se thickness increase between the backing of

rel ease material, up over a |leaflet having different
t hi ckness and back down to the backing of rel ease
material. The | abels of docunent A21 are explicitly
said to be capable of manufacture in an autonated
manner (column 1, |ast paragraph) and they are al so
usual ly applied to a support in such an automated
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manner, and no feedi ng problem arises because of the
provi sion of the extension side portions. Simlar |abe
arrangenents with a stepw se thickness configuration
are al so disclosed in docunments A6 and A7. Therefore,
the provision in the protective sheet of the |abel A9/1
of a fourth section as clained is obvious, and the fact
that this section enables the |abel to be fed between
roll ers does not constitute a surprising effect given

t he di scl osures of documents A21 and A22.

The techni cal problem solved by the clainmed fourth
section can also be seen in the inprovenent of the
weat hering and noi sture resistance of the |abel A9/1.
This problemis explicitly addressed in docunent A22
(colum 4, lines 24 to 29) and solved by the cover
sheet extendi ng beyond the entire periphery of the

| abel as shown in Figure 6. Therefore, the application
of this teaching to the Iabel A9/1 would result in a

| abel according to the anended claim 1, the subject
matter of which does not exclude the protective sheet
extendi ng al so beyond the | ateral side edges of the

| abel orthogonal to the front and the rear side edges.

Alternatively, either one of docunent A21 or A22 can
al so be considered as the closest prior art. The

di stinguishing feature is then the provision of a base
sheet. In the case of insecticide or herbicida
cont ai ners, however, |abel base sheets constitute a
statutory requirenent which guarantees that there is an
i nformati on di spl ayi ng base sheet renmi ni ng adhered to
the contai ner when the | abel accidentally becones
detached fromthe container. The incorporation of a
base sheet as that shown in |abel A9/1 in the |abe

di scl osed in any of docunents A21 or A22 while

mai ntai ning the symmetrical snooth thickness
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transitional arrangenent of the |abel would then result
in a label as clained. The | abel A9/1 shows in this
respect that there is no prejudice in the art to extend
t he cover sheet beyond a base sheet, when present.

The respondent argued essentially as foll ows:

Docunent A23 suggests a nodification of the enbodi nent
di scl osed with reference to Figures 3 and 4. However,
the scant description of the nodification is
insufficient to disclose any specific arrangenent of
the nodified | abel and it does not anticipate the

cl ai med conbi nati on of features.

The object of the invention does not relate to the
snoot h thickness transition of a |label in general, but
to the effect of the snooth thickness transition
specifically provided by the clainmed fourth section of
the protective sheet. There is no teaching in the prior
art as a whole that would, and not sinply could, pronpt
the person skilled in the art to nodify the |abel A9/1
so as to arrive at a label falling within the terns of
claiml1l. In particular, the prior art is silent as to
the effect of the snooth thickness transition over the
whol e | abel on the feeding operation of a |abel through
| abel i ng machi nes. As neither the |abel A9/1 nor the
di scl osure of docunents A21 and A22 would indicate to a
person skilled in the art that sone problemnay arise,
the person skilled in the art would not even consi der
nodi fying the prior art | abels.

The prior art |abels considered by the appellant and
showi ng a prolongation of the cover sheet beyond the
fol ded | abel portion either have no base sheet, as is
the case in docunents A21, A22, A6 and A7, or do not
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conprise a section of the protective sheet extending
beyond the base sheet, as is the case of the | abe

A9/1. In addition, any nodification of the protective
sheet of the label A9/1 resulting in a symmetrica
arrangenent as disclosed in docunents A21 and A22 woul d
be contrary to the non-symetrical design of the | abe
A9/ 1. Accordingly, the front edge snooth thickness
transition arrangenent of the clainmed |abel is neither
di scl osed nor suggested by the prior art.

Reasons for the Deci sion

1

2.2

1539.D

The appeal is adm ssible

Adm ssibility of late-filed docunents

In accordance with Article 114(2) EPC the board has a
di scretion to disregard facts or evidence which are not
submtted in due tinme by the parties concerned.
However, the board should consider under Article 114(1)
EPC whether in the present circunstances it is
justified to admt docunents 21 to 23 into the
proceedi ngs at a | ate stage.

Docunment A23 was filed together with the grounds of
appeal, which is long after expiry of the opposition
peri od.

As al ready expressed by the board in its prelimnary
view set out in the comrunication acconpanying the
summons to oral proceedings, in the board s judgnent
under st andi ng the technical content of the docunent, as
di scussed by the appellant in the grounds of appeal,
does not provide any difficulty and the respondent, as
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a matter of fact, conprehensively comented on the
rel evance of the docunent both in its witten
subm ssions and at the oral proceedings.

In these circunstances, the board admts docunent A23
into the appeal proceedings.

The appel |l ant al so requested that docunents A21 and
A22, which were filed during the opposition proceedi ngs
after the nine-nonth opposition period and apparently
di sregarded by the opposition division (see point 4.3
of the reasons of the contested decision), be taken

i nto consideration. These two docunents have actually
been di scussed during the first instance proceedi ngs
and al so during the appeal proceedings by both the
appel l ant and the respondent as if they were part of

t he proceedi ngs and the respondent did not object to

t hese docunents being taken into consideration. The
board therefore sees no reason for not taking into
account these two docunents in the present proceedings.

Compl i ance of the anended patent with the requirenents
of Articles 123(2) and (3) EPC

Conpliance with the requirenents of Articles 123(2) and
(3) EPC of the patent docunments as anended before the
opposi tion division was not contested by the appellant,
and the board is satisfied that no objection arises in
this respect.

Novel ty
Docunment A23 is a Euro-PCT patent application which

designates all the contracting states designated in the
patent in suit. It was published after the priority
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date of the opposed patent, but clains priority from
docunent A24 having a filing date before the priority
date of the patent in suit. Thus, docunent A23
constitutes prior art only within the neaning of
Articles 54(3) and (4) EPC.

The appel l ant has submtted that the enbodi nent

di scl osed in docunent A23 with reference to Figures 3
and 4 and nodified as expressly recited on page 9,
lines 29 to 34 results in a | abel conprising all the
features of the clai ned subject nmatter

The | abel 20 of the enbodi ment of Figures 3 and 4 of
docunent A23 conprises a fol ded | abel 22, 58
constituting an informati on panel wthin the neani ng of
the contested patent. A front and an opposite rear side
edge of the folded | abel are adhered to a backing of

rel ease material 38 by neans of a first pernmnent
adhesi ve region 24, 60 and a second reseal abl e adhesi ve
region 26, 62, respectively, both adhesive regions

ext endi ng beyond the respective side edge of the folded
| abel (page 5, lines 9 to 28 and page 6, lines 19 to
24). The folded | abel is covered by a portion 64 of a

| am nar material 42 (page 5, lines 29 to 34) operating
as a protective sheet (page 6, lines 33 to 35). A front
and an opposite rear side edge 66 and 68 of the |am nar
materi al portion extend beyond the front and the rear
side edge 70 and 72 of the folded | abel, respectively,
and are adhered to the backing of release material by
nmeans of the portions of the first and the second
adhesi ve regi ons extendi ng beyond the respective side
edges of the folded | abel (page 5, line 34 to page 6,
line 2, and page 6, lines 24 to 33).

According to page 9, lines 29 to 34 of docunent A23,
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the | abel arrangenent of Figures 3 and 4 "may be
nodi fi ed by adhering the applied folded | abel to a

sel f - adhesi ve support piece carried on a backing of
rel ease material rather than to the backing of rel ease
material directly”. The docunment, however, fails to
specify the constructional arrangenent of the support
piece wth respect to the folded | abel, the | am nar
material portion and the adhesive regions resulting
fromthe nodification, thus | eaving severa
possibilities open to the person skilled in the art,
such as arrangi ng the support piece so that the piece
ext ends beyond the side edges of both the fol ded | abe
and the lam nar material portion or, alternatively, so
that the front edge of the piece either cones flush
with or lies rearwardly of the front edge 70 of the
fol ded | abel. In none of these straightforward ways of
carrying out the nodification suggested in the
docunent, however, would the resulting | abe
arrangenent anticipate the clained fourth and second
sections and the clainmed first section of the
protective sheet, respectively.

The subject matter of claim1l1l is therefore novel over
t he di scl osure of docunment A23 (Articles 52(1) and
54(3) and (4) EPC).

The novelty of the subject matter of the anended
claiml with regard to the renai ni ng docunents has not
been di sputed by the appellant.

I nventive step
The board concurs with the opposition division and with

the parties that the closest prior art is represented
by the | abel A9/1, the alleged public prior use of
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whi ch has been neither disputed by the respondent nor
chal | enged by the opposition division.

The | abel A9/1 conprises an information panel arranged
on a base sheet adhered to a | abel bearing sheet, the

| abel and the base sheet being covered by a protective
sheet adhered along a front side edge to the front side
edge of the base sheet and adhered al ong a rear side
edge opposite the front side edge to the |abel bearing
sheet, the |l abel including all the features of the
characterizing portion of claim1 of the anended

pat ent. However, contrary to the clained | abel, the
front side edge of the protective sheet of the | abe
A9/ 1 does not extend beyond the base sheet, but
coincides with the front edge of the base sheet. The
clainmed | abel thus differs fromthe label A9/1 in the
features of the characterizing portion of the claim
according to which the protective sheet includes a
fourth section positioned between the front edge of the
protective sheet and the front edge of the base sheet
and provided with an adhesive for adhesion to the |abe
bearing sheet.

According to the disclosure of the patent, the above

di stinguishing feature has the effect of facilitating

t he passage of the |abel along the surface of a roller
of a labelling machi ne when the label is fed by its
front edge as a | eading edge by virtue of the snpoth
thi ckness transition at the fourth, front section of
the protective sheet adhered to the | abel bearing sheet
(colum 4, lines 18 to 23). Therefore, the objective
probl em sol ved by the clainmed subject matter, as
conpared to the | abel A9/1, can be seen as the problem
of inproving the feeding and transport operation of the
| abel through rollers of a |abelling machi ne when the
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| abel is fed by its front edge.

The board notes in this respect that although the
fourth section of the protective sheet of the clained
| abel certainly provides a snooth thickness transition
over the label surface and in particular at its front
edge, providing such snooth thickness transition at the
front edge of the |abel cannot itself be taken as the
obj ective problemto be fornul ated according to the
probl em sol uti on approach because such fornul ati on
woul d al ready partially anticipate the solution as
claimed with the risk of hindsight when the state of
the art is then assessed in terns of the problem so
defi ned.

The | abel s di scl osed in docunments A21 and A22 are
constituted by an information panel arranged between a
cover sheet and a renovabl e | abel bearing sheet, the
protective sheet extendi ng beyond the opposed front and
rear edges of the information panel and being directly
adhered to the | abel bearing sheet by the respective
front and rear side edge regions. Docunents A6 and A7
al so disclose |abels having a simlar front side |abe
arrangement .

None of the |abels of docunents A21, A22, A6 and A7,
however, conprises a base sheet for supporting the

i nformati on panel within the nmeaning of claim1.
Accordingly, the problemof facilitating the passage of
the label in a |abelling machine poses itself with | ess
acuity because of the absence of such base sheet. The
docunents do not in any way refer to this problem
either, and the single technical function of the
extendi ng side portions of the protective sheet adhered
to the renovabl e | abel bearing sheet beyond the edges
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of the information panel that can be derived fromthese
docunents is to encapsul ate the infornmation pane

bet ween the protective sheet and the renovabl e | abe
beari ng sheet. Since, however, the information panel of
the | abel A9/1 is already encapsul ated between the
protective sheet and the base sheet renovably adhered
to the backing sheet, the provision in the |abel A9/1
of the extended side portions of the protective sheet
of any of docunments A21, A22, A6 or A7 for the
encapsul ati on purpose they serve in these docunents
woul d be plainly superfl uous.

For these reasons, the main |ine of argunent of the
respondent relying on the | abel arrangenents disclosed
i n docunents A21, A22, A6 and A7 does not provide a
convi nci ng argunent of lack of inventive step.

According to a second line of argunent advanced by the
appel l ant, snoothing out the thickness transitions in a
| abel arrangenent by providing an extended covering
sheet is well known in the art of lam nation and is
even apparent fromthe rear edge portion of the |abe
A9/ 1 itself. However, the |abel A9/1 already presents a
rel atively snmooth thickness transition profile and none
of the prior art docunents discussed by the opponent
woul d suggest the skilled person to envisage further
snoot hi ng out the thickness transition profile of the

| abel . In addition, the extension of the rear edge of
the protective sheet of the |abel A9/1 is intended for
bei ng grasped by the user and pealed off to uncover the
i nformati on bookl et provided underneath. Since the
bookl et is designed to be opened only at its rear edge
and is folded at its opposite, front side edge, there
woul d be no point in allowng for the protective sheet
bei ng peal able also fromthe front edge by a simlar
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extension | ocated there.

According to a third line of argunent advanced by the
appel l ant, as the protective sheet of the |abel A9/1
does not extend beyond the front edge of the base
sheet, the technical problem solved by the clai ned
extensi on can al so be seen in inproving the weathering
and the noisture resistance of the base sheet. This
probl em has been addressed in docunent A22 and sol ved
by extendi ng the edges of the protective sheet beyond
the entire periphery of the folded | abel as shown in
Figure 6, and the clainmed | abel would then result from
the application of this teaching to the |abel A9/1.

However, the | abel of docunment A22 has no base sheet
and the weather-resistant arrangenent of the protective
sheet is taught in the docunent only as a neans for
protecting the | abel information panel by virtue of the
wi dth of the protective sheet extending beyond the

| at eral edges of the information panel (columm 4,

lines 24 to 29). Since the |abel information panel of
the | abel A9/1, like that of docunent A22, is also
protected at its front and rear edges agai nst noisture
and adverse weather conditions by the first section of
the protective sheet adhered to the base sheet and by
the second section of the protective sheet adhered to
the | abel bearing sheet or to the container,
respectively, applying the teaching of docunment A22 to
the I abel A9/1 would then at the nost |ead to extending
the lateral side edges of the protective sheet beyond
the lateral side edges of the |abel infornmation pane

so as to protect the entire periphery of the

i nformati on panel, but not to extending the protective
sheet beyond the front edge of the base sheet as

cl ai med.
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As regards the noisture resistance of the base sheet
itself, the upper surface of the front portion of the
base sheet of the |abel A9/1 is overlayed by the
protective sheet so that it is only the noisture

resi stance of the base sheet at its exposed front edge
whi ch m ght be inproved by neans of the front extension
of the protective sheet. The prior art on file,

however, does not provide any evidence that the exposed
front edge portion of the known | abels has ever been
identified as a cause for damages by noisture or water,
nor that the closest prior art |abel A9/1 woul d
actually be defective in this respect. In any case, the
skilled person could easily have considered sinpler and
nore conventional neasures to solve this problem if
any, such as selecting a water resistant material for

t he base sheet. Therefore, this line of argunment cannot
convi nce the board either.

An alternative |line of argunent advanced by the
appel l ant consists in starting with the | abel of either
one of docunments A21 or A22 as the closest prior art
and then considering the incorporation of a base sheet
capabl e of bearing further product information in order
to conformto certain statutory requirenents inposed in
order to warrant identification of the product in the
cont ai ner even after renoval or loss of the information
panel . The appell ant, however, did not submt that
these statutory requirenments would provide any

i ndication as to how such base sheet should be arranged
Wi th respect to the protective sheet and the | abel

i nformati on bearing neans of the | abels disclosed in
docunents A21 and A22. The skilled person woul d
therefore still be confronted wth different design
possibilities, the | abel arrangenent already known from
the prior art |abel A9/1 constituting a straightforward



5.7

1539.D

- 18 - T 0655/ 99

possi bility at hand. The appellant did not convincingly
denonstrate that the incorporation of a base sheet in
the | abel arrangenents disclosed in any of docunents
A21 and A22 woul d necessarily result in a |label as
claimed, rather than e.g. in a | abel conprising a base
sheet extendi ng beyond both the front and the rear
edges of the protective sheet, or a base sheet having
the front and rear edges coincident respectively with
the front and rear edges of either one of the | abe

i nformati on panel and the protective sheet, or even a
base sheet being shorter than, and covered by the |abe
i nformati on panel. Accordingly, this alternative |ine
of argunent offered by the appellant cannot be

consi dered persuasive either.

The board therefore concludes that the prior art
docunents considered in the proceedi ngs neither

di scl ose nor suggest in an obvious way a | abe

i nformati on panel arranged between a base sheet and a
protecti ve sheet extendi ng beyond the base sheet as
defined in claim1 of the patent as anmended.
Accordingly, the subject matter of claim1l and that of
dependent clains 2 to 9 which depend therefromis
considered to involve an inventive step within the
meani ng of Article 56 EPC.



O der

For these reasons it

The appeal is dism ssed.

The Regi strar:

P. Martorana

1539.D

I s decided that:

The Chai r nan:

E. Turrini

T 0655/ 99



