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Summary of Facts and Subm ssi ons
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This appeal is froman interlocutory decision of the
Opposition Division concerning the mai ntenance of

Eur opean patent 0 583 534 in amended form In the

noti ce of opposition, based on |ack of inventive step,
inter alia, the follow ng docunents were cited:

(1) ™M Philip and ML. Bender, "Ml ecular and Cellul ar
Bi ochem stry", 51, 5-32, 1983

(2) WD A-92-03 529

(3) US-A-5 039 446

In its decision the Qpposition Division found that the
claims 1 to 3 of the proprietors' third auxiliary
request net the requirenents of the EPC, but rejected
the proprietor's main request and the auxiliary
requests 1 and 2 because of |ack of inventive step,

Claim1 of the third auxiliary request as naintai ned by
the Opposition Division read as foll ows:

"1. A liquid aqueous detergent comnposition conprising
from1l%to 80% of a detersive surfactant, from 0.0001%
to 1.0% of active proteolytic enzyme or m xtures

t hereof characterised in that it further conprises from
0.00001%to 5% of a peptide al dehyde conprising from?2
to 50 am no acids, or mxtures thereof, wherein the
N-term nal end of the peptidic chain of said peptide

al dehyde is protected by a nethyl carbamate or nethyl
urea group."”
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Dependent clains 2 and 3 concern specific enbodi nents

of Caim1l, both defining the peptide al dehyde.

The appel | ant (opponent) | odged an appeal against the

deci sion of the Qpposition Division.

The appel lant's argunents can be sumrari zed as fol |l ows:

(a)

(b)

(c)

(d)

It was obvious that the stability of a peptide
al dehyde having a protecting group is higher than
that of an unprotected peptide al dehyde.

The selection of a nethyl carbamate or nethyl urea
group as protecting group was arbitrary since
there was no surprising effect. To support this
argunment the appellant filed docunent

(4) T.W Geene and TG M Wits, "Protective
groups in organic chem stry", 2nd edn., John
Wley & Sons, Inc., 1991, 441.

Many peptide al dehydes covered by Claim1l did not
solve the technical problem Caim1l was not
restricted to inhibitors suitable for subtilising
t ype proteases.

It was not correct that docunent (1) disclosed the
use of nore inhibitor than protease. Thus the
proprietor's (here "respondent's") argunent in
favour of inventive step based on the use of |ess
i nhi bitor than protease fail ed.

The appel |l ant concluded that the subject-matter of

claim1 |l acked an inventive step.
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The respondent refuted the argunents of the appellant,
in summary, as follows:

Docunents (2) and (3) did not address the technical
probl em of inproved stability of a protease reversible
inhibitor as a function of tinme. They further did not
teach that nmethyl carbamate or nethyl urea were
effective protecting groups and that such protected
pepti de al dehydes were particularly stable reversible
prot ease inhibitors.

Docunent (4) was not relevant since it was only a chart
listing several carbamate groups to be used for the
protection of am no groups w thout addressing stability
i Ssues.

Oral proceedi ngs were schedul ed for 19 March 2003. Both
parties, the appellant in its letter dated 13 February
2003 and the respondent in its letter dated 25 February
2003, informed the Board they would not attend the oral
proceedi ngs and requested a decision on the basis of

t he docunents and subm ssions on file.

The appel l ant requested that the patent be revoked.
The respondent requested that the appeal be dism ssed.
On 19 March 2003 the Chairman opened the oral
proceedi ngs and noted that none of the parties were

represented. After deliberation the Chairman announced
t he decision of the Board and cl osed the proceedi ngs.
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Reasons for the Decision

1.2

1.3

1.3.1
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Mai n request

The respondent’'s main and only request corresponds to
the third auxiliary request before the Opposition
Di vi si on.

Articles 84 and 123 EPC

The Board is satisfied that the subject-matter of
Claims 1 to 3 neet the requirenents of Articles 84 and
123 EPC. Since no objections were raised in this
respect, no further reasons need be given.

Novel ty

The Board is satisfied that none of the docunments on
file anticipates the subject-matter of Clains 1 to 3.
Since no objections were raised in this respect no
further reasons need be given.

| nventive step

Claim1l of the patent in suit is directed to a liquid
aqueous detergent conposition conprising from1%to 80%
of a detersive surfactant, from 0.0001%to 1.0% of
active proteolytic enzyne, or m xtures thereof, and
from 0.00001%to 5% of a peptide al dehyde conpri sing
from2 to 50 am no acids, or mxtures thereof, wherein
the N-termnal end of the peptidic chain of said

pepti de al dehyde is protected by a nethyl carbamate or
nmet hyl urea group
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Sim | ar conpositions are known from docunment (2) which
the Board takes as the starting point for evaluating
inventive step. So did the Opposition D vision.
Docunent (2) relates to a nethod for stabilizing an
enzynme in the presence of a protease, and an enzymatic
detergent additive conprising a protease and a second
enzynme, i.e. another protease or a non proteolytic
enzynme. According to docunent (2) the stability of an
enzynme can be inproved by incorporation of a reversible
protease inhibitor of the peptide or protein type
(page 1, lines 4 to 8 and 23 to 25). The protease
activity may be restored by dilution (exanple 2,

page 8, lines 19 and 20).

The problemas stated in the patent in suit was to
provide further reversible protease inhibitors which
are effective and suitable for use in an aqueous liquid
det ergent conposition and display an inproved
inhibiting efficiency of the proteolytic activity. The
reason was to avoid in protease-containing |iquid
aqueous detergents the degradati on phenonenon by the
proteol ytic enzyne of second enzynes in the
conposition. Thus the stability of the second enzyne,
i.e. the non-proteolytic active enzyne (such as |i pase,
anyl ase or cellulase) or the protease itself in the

det ergent conposition would not be affected and the
performance of the detergent conposition would not be
reduced (page 2, lines 10 to 15 and 20 to 21). Upon
dilution in water the proteolytic activity is restored
by di ssoci ation of the proteolytic enzyne/ peptide

al dehyde conplex (page 3, lines 17 and 18).
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In the light of docunment (2), the problemas set out in
the patent in suit requires no reformulation. Thus, the
probl em was the provision of an alternative neans of
stabilizing the second enzyne i.e. another protease or
a non proteolytic enzyne.

This alternative neans consisted in providing the N
term nal group of the peptide al dehyde with a nethyl
carbamate or a nmethyl urea group. Peptide al dehydes
according to the patent in suit having nethyl carbanate
or nethyl urea as N-term nal protecting groups are
particularly stable, in that "the efficiency of those
protected peptide al dehydes in inhibiting proteolytic
activity is better sustained throughout time, conpared
to unprotected or otherw se protected peptide

al dehydes". (page 3, lines 22 to 25).

In the absence of any evidence to the contrary, the
Board takes this statement as sufficient to show that
t he above nentioned technical problem has been

pl ausi bl y sol ved.

The question which renmains to be decided is whether the
subject-matter of Caim1l1 involves an inventive step or
not .

The appellant is of the opinion that the provision of a
pepti de al dehyde having at the N-term nal end of the
peptidic chain of said peptide a nethyl carbamate or a
met hyl urea group was obvious in itself, because a
protected peptide al dehyde woul d per se be al ways nore
stabl e than a non-protected peptide al dehyde. No
conparative data on stability with respect to other
protecting groups had been submitted (letter dated

1 Novenber 1999, paragraph bridging pages 2 and 3).
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The Board does not agree with the appellant's reasoning
and conclusion with respect to obvi ousness. The
stability of the peptide al dehyde having one of the two
uret hane groups is defined as the efficiency in
inhibiting proteolytic activity over tine (patent in
suit, page 3, lines 23 to 25). The question to be
answered i s whether the skilled person would have been
pronpted by docunent (2) to protect the N-term nal end
of the al dehyde peptidic chain in the peptide al dehyde
with a nethyl carbamate or a nethyl urea group.

Docunent (2) taught to stabilize an enzyne in a
detergent containing a protease by incorporating a
reversible inhibitor of the peptide or protein type
(page 1, lines 23 to 25).

In exanple 2 of docunent (2) a |eupeptin inhibitor was
used (page 8, line 25). As generally known, | eupeptines
are peptide inhibitors belonging to the class of
protease inhibitors, the conposition of which may be
acetyl - or propionyl-L-Leucyl-L-Leucyl-Argininal. In
said exanple 2, in a mxture containing a |lipase and a
protease, the protection of |ipase fromproteolytic
degradation was determ ned in the presence of such a
protease inhibitor. "The protease activity may be
restored by dilution." (page 8, lines 19 and 20).

Docunent (2) did not suggest a nethyl carbamate or

met hyl urea as protecting group. It also did not teach
to focus on the protecting group when dealing with the
i ssue of storage stability of the |iquid aqueous

det ergent conposition concerned. A link between the
protecting group (in case of the | eupeptin inhibitor
inplicitly rather the acetyl group than the propionyl
group, see docunent (1), page 15, reversible
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inhibitors, table 5, exanples 26 to 29) and proteol ytic
activity was m ssing. So, docunent (2) did not notivate
the skilled person to | ook for other protecting groups
with a reasonabl e expectation of thereby solving the
exi sting technical problem

In so far as docunent (1) is concerned, table 5 shows
reversible subtilisin (i.e. a bacterial serine

prot ease) inhibitors anong which the peptides have

ei ther an acetyl or a benzyl oxycarbonyl group at the N
term nal end. For these groups no equival ent
substituents for the purpose as set out in the patent
in suit was disclosed.

Therefore, the appellant's argunment fails.

1.3.8 As to docunent (4) which was cited by the appellant in
t he appeal procedure, the reactivity chart 8 shows
car bamat es which are suitable as protecting groups for
am no acids. Methyl carbamate is nmentioned in the first
pl ace of the I|ist.

In the Board's judgenent, this docunent illustrates
general teaching in organic chem stry which m ght

equal ly be found in any text book on organic chem stry.
However, it contains no information on the stability of
liquid detergent conpositions. Therefore, the skilled
person | ooking for a solution to the existing technical
probl em woul d not have consi dered document (4).

1.3.9 The appellant did not agree with the respondent’'s
argunent in an earlier letter (7 July 1995) that the
concentration of the protease inhibitor was | ess than
the concentration of the protease.

1610.D Y A
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In the Board's judgnent, since the protected peptide
al dehydes according to the patent in suit differed from
t hose of docunents (2) and (3), the relative quantities
of inhibitor and protease were not relevant.
Therefore, the appellant's argunent is rejected.

1.3.10 For all these reasons, the Board concludes that the
subject-matter of Caim1l1 involves an inventive step
and, therefore, neets the requirenments of Article 56

EPC. The subject-matter of the dependent clains 2 and 3
derives its patentability fromthat of Claim1l.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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