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Summary of Facts and Submn ssions

1455.D

Eur opean patent No. O 755 863 was granted on
24 Septenber 1997 on the basis of European patent
application No. 95 830 321.6.

Caim1l of the granted patent reads as foll ows:

“"A pallet crate (10) conprising netal tubes (12, 13),
which are arranged in a lattice structure and i ntended
to be welded at crossing points (14), the netal tubes
(12, 13) including respective flat faces (15) facing
each other at the crossing points (14), and recesses
(16) fornmed in the flat faces (15) each extending al ong
the | ongitudinal axis of the respective netal tube (12,
13) and transverse the respective recess (16) of the
facing netal tube (12, 13), characterised in that the
recesses include extensive portions with a flat base
(20), the flat bases (20) of the recesses (16) in
mutual |y facing position adhering to each other when
wel di ng has been effected.”

Dependent clains 2 to 8 relate to preferred enbodi nents
of the crate according to claim1.

The granted patent was opposed by the present
appel l ants on the ground that its subject-matter |acked

i nventive step (Article 100(a) EPC).

The state of the art relied upon in the opposition
proceedi ngs was represented by the foll ow ng docunents:

(D1): EP-A-0 370 307

(D2): DE-C 27 56 471
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(D3): "Bander Bl eche Rohre", Disseldorf, 15 (1974)
Nr. 6, pages 249, 254

(D4): "Der Praktiker, SchweiBen und Schnei den”
Jahrgang 29, volune 3, 1977, pages 38, 39

(D5): Separate print from "Mchi nenwelt und
El ekt r ot ekni k", XV Jahrgang, volune 6 (1980)

(DB):  GB-A-998 580

(D7) : "Ei nf dhrung in die Technol ogi e* von F. Koch,
G Pyzalla, 4. Auflage 1980, Verlag H. Stam
GrbH, pages 283, 284

Wth its decision posted on 14 July 1999 the Opposition
Division rejected the opposition and naintai ned the
patent in unanended form

A notice of appeal against this decision was filed on

6 Septenber 1999 and the fee for appeal paid at the
sane tinme. The statenent of grounds of appeal was filed
on 24 Novenber 1999. In this statenent the appellants
referred to a further prior art docunent, viz (D8)
AT-C- 276 029.

In a comruni cation pursuant to Article 11(2) RPBA dated
15 Novenber 2000 the Board indicated its intention to
di sregard docunent D8 under Article 114(2) EPC as it
appeared no nore relevant than the state of the art

al ready on file.

Oral proceedings before the Board were held on 19 June
2001.
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The appel |l ants requested that the decision under appea
be set aside and the patent revoked in its entirety.

The respondents (proprietors of the patent) requested
that the appeal be dism ssed and the decision to

mai ntain the patent as granted confirned. The
previously nmade request for costs associated with the
late filing of docunment D8 was w t hdrawn.

The argunents of the appellants can be sunmari sed as
fol | ows:

The al |l eged invention resided in nothing nore than the
application of the well known principles of projection
wel ding to the joining of crossing netal tubes having
flat faces. As could be seen from docunents D5 and D7
it was inherent to the process of projection welding
that on nelting of the projections to formthe weld
spots the adjacent flat areas of the workpieces would
be brought into contact by the pressure exerted on them
by the wel ding electrodes. It was al so generally known,
cf for exanple docunents D1 and D2, to formrecesses
into the surfaces of crossing tubes which were to be
wel ded, the shoul ders surrounding the recesses acting
as the required projections. Thus taking this state of
the art into consideration there was nothing in the
subject-matter of claim1 which involved an inventive
st ep.

The reply of the respondents was essentially as
fol | ows:

The invention was concerned with the probl ens
associ ated with wel ding together crossing thin-walled
netal tubes to forma pallet crate. It was not denied
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that projection welding was a well known techni que, in
fact this technique was used in docunent D1, which was
the closest state of the art referred to in the patent
specification. There as well the projections were
created by form ng recesses into the walls of the tubes
at the crossing points. The invention effectively |ay
in providing recesses of a particular formhaving fl at
bases, which enabl ed sinple and automatic control of
the wel ding process. It was not appropriate to nake
conparisons with what m ght be derivable from docunents
relating to the welding together of netal sheets since
there the problens associated with thin walled netal
tubes did not arise.

Reasons for the Deci sion

1455.D

The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

The clained invention relates to a pallet crate
conprising a lattice structure of netal tubes wel ded
together at their crossing points. Such a crate is
known from docunent D1, which was already nentioned in
the original application. According to this prior art
the tubes are of circular cross-section. At their
respective crossing points each of the tubes is forned
with a longitudinally extending recess so that at each
crossing point there are four points of contact between
the two tubes, ie at the shoul ders of the recesses.
These points of contact are wel ded together by electric
resi stance wel di ng, the process paraneters being
adjusted so that at the end of welding the overal

t hi ckness of the joint corresponds to the dianmeter of
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the tubes.

During the course of the pre-grant exam nation
proceedi ngs a further voluntary delimtation of claim1
was made, with the feature that the netal tubes include
respective flat faces facing each other at the cross-
poi nts being taken up into the pre-characterising
portion of the claim although there is in fact no

di scl osure of such tubes in docunent D1. This has no
effect on the evaluation of inventive step since it is
the subject-matter of the claimas a whole which nust
be judged. It should be noted, however, that the
respondents, consistent with the anmendnent made to the
claim have not attenpted to argue that there is

anyt hing of individual inventive significance in the
use of netal tubes having flat faces.

In addition to the feature just nentioned the other
features distinguishing the subject-matter of granted
claiml1l fromthe state of the art according to
docunent D1 are that the recesses include extensive
portions with a flat base, the flat bases of the
recesses in nmutually facing position "adhering" to each
ot her when wel di ng has been effected. In this context
the term "adhering” shoul d be understood, in the |ight
of the description, as neaning that the surfaces

i nvol ved are in contact, w thout any requirenent that
there be direct or indirect bondi ng between the two.
The purpose of the flat bases of the recesses is
explained at colum 4, lines 9 to 41 of the patent
specification. During electric resistance wel ding the
contacting shoul ders of the recesses fuse and the
pressure exerted on the crossing tubes by the

el ectrodes forces the flat bases of the recesses
towards each other. Wen they cone into contact the
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el ectrical resistance is reduced so that at constant
current strength the anount of heat required for
further fusion of the tube wall is no | onger generated,
t hus stopping welding automatically. This sinplifies
the setting of the wel ding process paraneters.

Now, al though they do not refer to it in these terns,
bot h docunent D1 and the clainmed invention are making
use of an electrical resistance wel ding technique
comonly known as projection welding. The basic idea
behi nd this technique, as explained for exanple in
docunents D5, D6 and D7 is to concentrate the wel ding
current into one or nore small |ocalised areas by the
formation of projections on one or both of the facing
surfaces of the workpi eces. Docunent D5 expl ains that
crossing circular tubes can be considered as having a
"natural " projection at their intersection which can be
made use of in the technique. Wth reference to

Figure 5 it indicates how the overall thickness at the
wel ded i ntersection can be reduced by form ng recesses
in the tubes. The welded joint illustrated in this
Figure is substantially identical to that found in
docunent D1, as di scussed above. Docunents D3 and D4
also illustrate, in |less detail, resistance wel ded
joints between crossing netal tubes of circular cross-
section, the tubes being prefornmed with | ongitudi na
recesses at the crossing point.

In both docunents D1 and D5 the concern is wth
reduci ng the thickness of the welded joint and to this
end the recesses forned in the tubes are of significant
depth with a concave bottom the cross-section of the
tube in the region of the recesses being substantially
sem -circul ar. These recesses are therefore not
conparable with the flat based recesses of the clained
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subject-matter, the flat bases being provided to obtain
t he advant ageous technical effect described above of
which there is no suggestion in any of the prior art
docunents relating to the wel ding of crossing tubes.
However, in the opinion of the appellants, this effect
is one which would be well known to the person skilled
in the welding art. Here they refer in particular to
docunent D7 which shows how the major facing surfaces
of two flat workpieces cone into contact when the
projections forned on one of themfuse into weld spots.
The sane can be seen in docunent D6. Nonetheless it is
apparent fromat |east docunents D1 and D5 that when
the wel ding of crossing tubes is involved it is
certainly possible to control the welding process

i ndependently of whether major surfaces of the
wor kpi eces cone into contact with each other. The
position with respect to docunent D2, also relied upon
by the appellants, appears to be the sane. Here a solid
rod is welded to a tube, the tube being forned with a
recess to acconmodate the thickness of the rod and the
base of the recess having a snmall raised area for
projection wel ding purposes. It is stated at colum 2,
lines 46 to 50, that this raised area resists downwards
def ormation on welding so again there can be no
automatic control of the welding process as a
consequence of mmjor surfaces of the workpi eces com ng
I nto contact.

In any case it is inportant to enphasise that the
patent is not directed to the use in general terns of
projection welding for fabricating a pallet crate out
of netal tubes having a respective flat face. |nstead,
what the respondents have done is to nmake a specific
adapt ati on of the known wel di ng technique, ie the

provi sion of the projections by neans of formng a flat
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based recess in the respective faces of the tubes, in
order to obtain the advantageous effect of automatic
wel ding control. Since this conbination of neasures is
not rendered obvious by the state of the art, the
subject-matter of granted claiml is to be seen as

i nvol ving an inventive step (Article 56 EPC).

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel

1455.D



