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Summary of Facts and Submn ssions

2925.D

Eur opean patent application No. 95 940 586. 1, based on
the International Application No. PCT/US95/ 14178,
publ i shed under No. WO 96/ 17670, was refused by a
deci si on of the Exam ning Division. The decision was
taken on the basis of the set of clains 1 to 8, filed
during the PCT procedure.

The Exam ning Division held that the subject matter of
claim1 | acked an inventive step. Reference was nade
to:

Dl: GB-A-2 101 497 and

D2: DE-A-4 003 370.

The appel | ant | odged an appeal against this decision.
In the statenment of grounds of appeal the appellant

i ndi cated that, should the Appeal Board consi der that
the rejected claim1 was not inventive over the
teaching of D1, the applicant was prepared to anmend the
main claimas submtted therewth.

In a comruni cation under Article 110(2) EPC, the Board
expressed a prelimnary opinion that the subject-nmatter
of rejected claim1l was not supported by the
description and thus open to objection under Article 84
EPC, but that the anended claim 1l as submtted with the
grounds of the appeal seened to fulfil the requirenents
of the EPC.

In the letter dated 19 Qctober 2001, the appell ant
i ndicated that he wi shed to proceed on the basis of
claiml submtted with the grounds of the appeal. An
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amended set of clainms 1 to 8 and an anended descri ption
Wth pages 1 to 17 were submitted. Cdaim1l reads as
fol | ows:

" Scrubbi ng apparatus (210) for renoving gases and
particulate matter in flue gases, the scrubbing
appar at us conpri sing:

a passage (214) of constant cross-section having a

| ower and an upper end;

an inlet (212) to the passage (214) through which flue
gases are introduced into the passage (214);

an encl osure (228) disposed adjacent the inlet (212)
and within the passage (214), the encl osure (228)
havi ng an upper end joined to the passage (214) and a
| onwer end defining an opening for the flue gases

i ntroduced into the passage (214) through inlet (212),
t he openi ng bei ng di sposed bel ow at | east a portion of
the inlet (212) and the upper end of the encl osure
(228) having a | arger dianeter than the | ower end of
the encl osure (228);

means (216, 218) for introducing a fluid into the

encl osure (228) so as to renove gases and particul ate
matter fromthe flue gases; and

an outlet (224) disposed at the upper end of the
passage (214) through which gases escape the passage
(214)."

The appel |l ant requested that the decision under appea
be set aside and that a patent be granted on the basis
of clains 1 to 8 and description pages 1 to 17 filed
with the letter dated 19 Cctober 2001.
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Reasons for the Deci sion
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The appeal is adm ssible.

Present claiml1l differs fromclaim1l as originally
filed by the requirenents that the passage (214) has a
constant cross-section and that the upper end of the
encl osure (228) has a larger dianeter than the | ower
end thereof. These anendnents are clearly based on
Figure 3 and its description on page 11, lines 11 to 34
of the application as originally fil ed.

The subject-matter of claim2 is based on origi ha
clainms 2 and 11 in connection with page 11, line 34 to
page 12, line 5 and page 13, lines 8 to 12 of the
original application. These text passages do not
explicitly disclose that the enclosure (228) is |ocated
at an el evation not greater than that of the inlet
(212). This feature is, however, clearly disclosed in
Figure 2 and Figure 3 and thus not limted to one
speci fi c enbodi nent .

The subject-matter of claim3 is based on origina
clains 3, 12 and 13, together with the explanation
gi ven on page 12, lines 9 to 28 and the enbodi nent
shown in Figure 3.

The subject-matter of clains 4 to 8 is based on
original clains 5 to 9 respectively. The Board is
satisfied that in view of Figure 3 in the present case
t he anended reference in these clains to "any of the
preceding clainms instead of "claim1l" in the
corresponding clains as filed does not introduce new
mat t er.
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The anmendnments in the text of the description are in
conformty with the anended cl ains and do not introduce
subj ect-matter which extends beyond the content of the
application as filed. The anendnents thus fulfil the
requi renents of Article 123(2) EPC

None of the cited docunents discloses a scrubber having
in conbination all the features of present claim1l. The
invention is thus novel within the nmeani ng of

Article 54(1) and (2) EPC

In the Board's view D2 represents the closest prior

art. It discloses a scrubber tower of essentially
constant-cross section conprising an encl osure di sposed
adj acent the inlet, the upper end of the enclosure,
having a | arger dianeter than the |lower end, is joined
to the tower. The cylindrical wall of the enclosure
conprises an opening for the flue gases. The encl osure
Is shaped to forma pool for scrubber liquid, so that

t he opening for the flue gases is necessarily situated
substantially above the | ower end of the encl osure (see
Figures 1 to 4). Wth respect to conventional scrubbing
towers the construction according to D2 allows a
reducti on of the height of the tower (page 3, lines 55
to 62).

The aimof the invention as originally presented was to
mnimze the height of a flue gas spray tower for the
pur pose of mnimzing construction, operational and

mai nt enance costs (page 4 of the published PCT
application). It has, however, not been denonstrated
that with respect to D2 the height of the spray tower
could be reduced. It is also not evident that by the
construction as now clained the height of the spray
tower could be actually reduced with respect to the
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spray tower according to D2. Under these circunstances
the Board can only consider as the probl em underlying
the invention the provision of a further scrubbing
apparatus of relatively low height. In conformty with
present claiml this problemis solved by providing in
the spray tower an encl osure whereby the opening for
the flue gases is defined by the | ower end of the

encl osure, which is disposed below at |east a portion
of the inlet.

Since the concept of D2 requires a closed bottomin the
enclosure in order to obtain a reservoir for the spray
fluid, D2 cannot provide any incentive for the present
nodi fi cati on.

Dl relates to a conbi ned scrubber and cycl one. Although
it discloses the presence of an enclosure with sprayers
for introducing the wash fluid and havi ng an open | ower
end for introducing the flue gas, it requires at the
sanme tinme a tower construction with an tapered bottom
part. Thus there is no constant cross-section of this
part, which is an essential feature of present claiml.

D3 concerns an apparatus for wet purification and
evaporative cooling of hot gases which al so conprises
an enclosure with sprayers for wash fluid where the
flue gases are introduced through the | ower opening of
t he encl osure situated bel ow the entrance of the flue
gases in the tower. Here again the tower has a tapered
bott om part which does not allow a relatively | ow tower
construction.

In the Board's opinion the skilled person woul d not
conbi ne the teaching of DI and D3 of using an encl osure
whi ch | ower end defines an opening for the flue gases,
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with the teaching of D2, because said teaching of D1
and D3 was inconpatible with the concept of D2 to form
a pool of wash fluid at the bottom of the enclosure. In
order to arrive at an scrubbi ng apparatus according to
present claim1 the concept underlying the scrubber
apparatus of D2 had to be abandoned. The ot her
docunents on file, not nentioned in the contested

deci sion, do not provide any incentive for the radica
nodi fication of the apparatus according to D2 necessary
to arrive at the apparatus as now cl ai ned either. The
subject-matter of claim1, therefore, does not follow
in an obvious manner fromthe state of the art and thus
i nvol ves an inventive step wthin the nmeaning of
Article 56 EPC

The subject-matter of clains 2 to 8, defining subject-
matter of nore limted scope, conprising all the
features of claim1, |Iikew se involve an inventive
step. The description has been adapted to the anended
set of clainms in accordance with Rule 27 EPC

For these reasons it is decided that:

1

2925.D

The deci si on under appeal is set aside.

The case is remtted to the first instance to grant a
patent with clains 1 to 8 and a description according
to pages 1 to 17 filed with the letter dated 19 Cctober
2001 and Figures 1 to 3 according to the published PCT
appl i cation.
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The Regi strar: The Chai r man:

U. Bul t mann R Spangenber g
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