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Summary of Facts and Subm ssi ons

1045.D

By the decision under appeal dated 26 July 1999, the
Qpposition Division maintained the patent in anended
form on the basis of the appellant's (patent
proprietor) third auxiliary request.

The appellant filed a notice of appeal and paid the
appeal fee on 6 October 1999. In a comunication dated
20 Cctober 1999, the registry of the board of appeal
drew the attention of the appellant to the fact that

t he appeal fee had not been paid in tinme and that,
pursuant to Article 108, second sentence EPC, the

noti ce of appeal therefore was deened not to have been
filed. Attention was furthernore drawn to Article 122
EPC.

On 3 Novenber 1999, the appellant requested restitutio
inintegrumin respect of the appeal. A statutory

decl aration containing the grounds for the request was
attached to the request.

In a comunication, referring to the case |aw of the
boards of appeal on due care under Article 122(1) EPC,

t he board of appeal expressed doubts whether the system
for nonitoring deadlines used by the appellant's
representative could be considered satisfactory in view
of the facts on file, which indicated that the

noni toring systemwas nmanual and that the

m scal cul ati on seened to have been based on a faulty
application of the law. The board al so noted that no
details had been given about the system used.
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V. The appellant's subm ssions may be summari sed as
foll ows:

- The appeal and the appeal fee were filed one day
| at e because of a calculation error, which was an
isolated error in an otherw se reliable systemfor
noni toring deadlines. Loss of the right to have
restitutio sinply because of the m scal cul ati on of
t he deadl i ne by one day would be an unfairly
draconi an sanction. The m scal cul ati on was not the
result of a faulty application of the |aw. The
representative had sinply made a m stake. There
was no conputerised nonitoring system All
deadl i nes were manual |y cal cul ated and entered
into the database of the conputer. The
representative's own manual cal cul ati on was not
overriding any conputer-based cal cul ation. The
conputer sinply served as a neans for nonitoring
deadl i nes. A manual nonitoring systemwas not in
itself unsatisfactory.

- The basic two nonth deadline of 26 Septenber 1999
was entered into the office conmputer records
system by the records adm nistrator and in the
conputer of the representative's secretary as a
back-up. The appellant's American representative
was i medi ately informed about the two nonth's
deadl i ne of 26 Septenber 1999, ignoring the ten
day notice period. They were again rem nded on
17 Septenber 1999, when the representative
suggested to themthat the appeal should be filed
close to the end of the appeal period and asked
for instructions by 30 Septenber 1999. Last day
for the appeal was quoted as 6 COctober 1999
instead of 5 QOctober 1999. On 26 Septenber 1999,

1045.D Y A
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as a result of the date entered on the conputer,
the file was placed on the representative's desk
for a day to day nonitoring.

- On 1 COctober 1999 the representative spoke
directly to the American representative to rem nd
hi m of the deadline. The final instructions were
only received on 6 Cctober 1999. The notice of
appeal was immediately conpleted and filed and the
appeal fee paid on that day.

VI . Respondent | (opponent 1) requested that the appeal be
rejected as inadm ssible, submtting the following in
sumary:

- The failure to file a notice of appeal was not a
deadl i ne which was subject to the provisions of
Article 122 EPC. Decision G 1/86 (QJ EPO 1987
447) held that restitutio was available in respect
of the deadline for the grounds of appeal.
However, when the issue of the notice of appeal
was | ater considered in decision T 210/89 (QJ EPO
1991, 433), the board of appeal held that the
| egal position of an opponent/appel |l ant seeking
restitutio for the deadline for filing the notice
of appeal differed fromthe position where an
appeal was in existence but the statenent of
grounds was filed out of tine.

- The error resulted froma m staken application of
the | aw which precluded restitutio. On the issue
of due care, the respondent noted that the error
was nmade by a professional representative and that
t he deadline including the ten day period all owed
by Rule 78(2) EPC was never entered in the primary

1045.D Y A
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diary systemat the representative's office.

Respondent |1 (opponent 2) submtted observations on

t he appeal procedure, requesting that the issue of
restitutio in integrum be deci ded separately, but did
not coment on the appellant's request in this respect.

Reasons for the Decision

1045.D

The objection of respondent | relying on decision

G 1/86 is unfounded, for the reason that the issue in
t hat deci si on was whet her an opponent could at al
avail itself of Article 122 EPC, since this provision
expressly only applies to applicants or patent
proprietors. This decision is not applicable to the
present case, in which the proprietor is seeking
restitutio. The board nust therefore exam ne the
substance of the request for restitutio, nanely whether
all due care required by the circunstances was
exercised, as required under Article 122(1) EPC

Under Article 122(1) EPC, a party who in spite of al
due care taken as required by the circunstances was
unable to neet a time limt may have his rights re-
est abl i shed. The case | aw of the boards of appeal
considers that this requirenent has been net, if the
failure to nmeet the tine [imt was due to an isol ated
m stake in an otherwi se reliable systemfor nonitoring
time limts (see eg. decisions J 2/86 and J 3/86, QJ
EPO 1987, 362). A mscal culation may be consi dered as
an isolated m stake, having regard to the other

ci rcunstances in the specific case, and thus excusabl e
(cf. decisions T 869/90 of 15 March 1991 and T 111/92
of 3 August 1992, in which the respective boards
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referred to the principle of proportionality in
arriving at the conclusion that the applicant should
not be puni shed and all owed re-establishnment). However,
if the failure to neet the tine limt was due to an
incorrect application of the law, the question of due
care would not arise and such incorrect application
cannot excuse the party (see eg. decision J 31/89 of

31 Cct ober 1989).

Deci sion T 1070/97 of 4 March 1999 addressed the
principle of proportionality - which had been applied
in cases where a mscalculation had resulted in one or
two days delay only - and noted that this principle
only applied if the law allows it. Referring to
Article 122(1) EPC as specific and | eaving no room for
proportionality, the board in decision T 1070/97

concl uded that the nunber of days by which a tine limt
had been m ssed was irrel evant since the sanction of
mssing atime limt imediately applied. The board in
T 1070/ 97 concluded that what mattered was whet her the
faulty application occurred although "all reasonable
care had been taken". The present board agrees with
this analysis of the issues arising fromArticle 122
EPC. Only the character of the conduct before the tine
[imt expires is decisive for the consideration of the
due care issue, not the length of the ensuing del ay.

In the present case, an unsatisfactory nonitoring
systemand a faulty application of the |law contri buted
to the mssing of the tinme [imt. Wile a manual system
is not in itself unacceptable, it nmust contain

controls. In the present case, even though deadli nes
had been entered into the conputer system the
representative was the only one responsible for the

noni toring of the added ten days under Rule 78(2) EPC.
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Under the case | aw of the boards of appeal, in
particul ar decision T 869/90, a satisfactory nonitoring
system nust have built-in checks, to prevent a

cal cul ation m stake |ike the present one to go
unnoticed. In a manual system the check needed coul d
be that a secretary or other enployee in the office has
to note and nonitor all relevant data independently of
the representative, being instructed to call his
attention if the action needed had not been carried
out, and to do this at such a tine that it could still
be done in tine.

The date of 26 Septenber 1999 was considered as the
basi c two nonths deadline and entered into the office
conputer records systemby the office records
adm ni strator and to the conputerised diary of the
representative's secretary as a back-up. On that day
the secretary placed the file on the representative's
desk. These two occurrences both indicate a faulty
application of the | aw because this date fits with a
calculation fromthe date of the decision, ie. 26 July
1999, without taking the ten days notification period
into account. The correct nethod of cal culation would
have been to add the ten days notification period
first, and only then to calculate the two nonth period
for the notice of appeal under Article 108 EPC. An

i ndependent check woul d have required the conputer
based data to include the correct cal cul ation of the
ten day rule, adding it first to the date of the
decision in question. Applying this nethod to the
present case woul d have resulted in 5 August 1999, from
whi ch two nonths for the notice of appeal would have
given 5 Cctober 1999 as the correct |last day for the
noti ce of appeal to be filed and the appeal fee to be
pai d.
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5. In sum the board has found that all due care was not
exercised as required under Article 122 EPC.
Accordingly, the request for restitutio cannot be
al l oned and the appeal nust be deened not to have been
filed, wwth the consequence that the appeal fee has to
be rei mbursed.

Or der

For these reasons it is decided that:

1. The request for restitutio in integrumin respect of
the tine limt for paying the appeal fee is refused.

2. The appeal is deened not to have been fil ed.
The Regi strar: The Chai rwonman:
M Beer U. Ki nkel dey

1045.D



