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Summary of Facts and Submn ssions

1521.D

The appeal contests the decision of the Opposition

Di vision, dated 23 July 1999 and issued in witing on
12 October 1999, to reject the opposition against

Eur opean Patent No. 0 653 517. The opposition was based
on the grounds of Article 100(a) (lack of novelty and

i nventive step) and 100(b) EPC and supported by the
foll ow ng docunents:

D1: WO A-88/08052

D2: |1 T-U-199 020

D3: US-A-2 421 345

D4:  US-A-4 427 376

D5: EP-A-0 442 790

D6: |IT-A-1 220 131

D7: EP-A-0 352 648

The singl e independent claim 1l of European Patent
No. O 653 517 reads as foll ows:

"1. Plant for producing bitum nous conglonerate in
conti nuous work cycle, conprising a closed operative
pl ant supported on a frane with three aligned
bridges (1) conpleted with a bearing network
structure (2) with beans (3), slanting towards the
unl oadi ng side, which structure supports, on couple
wth rotary bearings (4) wth rollers (5), a
cylindrical rotary furnace (6-7), into which inert
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product comng froman elevator (13) is fed, and above
the cylindrical furnace, always supported by the
network structure (2), a parallelepipedal filtering
unit (34);

- the cylindrical furnace (6-7) consisting of an
initial part of smaller dianeter (6) formng a
dryi ng chanber (16) and of a subsequent part of
| arger dianmeter (7) formng a conbustion
chanmber (17); in said drying chanber (16) the
product, noved by sets of vanes, proceeds due to
gravity effect to conme into the conbustion
chanmber (17), at the end of which the product
clinbs on a rotary el evator equipped with a set of
vanes (18) and is unloaded in continuous work cycle
by means of a chute (24) into a m xing
chanber (23), where nonasphaltic road oil at 140°
is let in through a duct (25) and where ot her
materi al nmade of fine dust of cenent is let in
t hrough a screw conveyor (26), and from which the
product ready to be used is unl oaded by neans of a
hopper (31);

- the cylindrical furnace (6-7) using a burner (32),
whi ch, through a duct provided in a cylindrica
structure (21), lets in a flane through a
mouth (33), thereby creating a heat flow
countercurrent conpared to the material advancing
into the drying chanber (16) and into the
conbusti on chanber (17);

- to better mx the product its intermttent
unl oadi ng being actuated by three hydraulic
cylinders (28) equipped with tiners for regulating
the operative tines, said cylinders (28) open a set
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of equidi stant portholes (29) for the unloadi ng of
the product ready to be used which proceeds in
conti nuous way;

- the filtering unit (34) providing separators (35)
whi ch divide inside sectors (36) equi pped with sets
of fabric filters (37), and providing an intake
mani fold (38) with an air propeller (39) for
getting out the purified air through a stack (40);

- a pronpt re-enploynent of the fine dust of cenent
kept by the fabric filters (37) being realized in
that the dust falls into a cone-shaped duct (47)
having at its end an Archi nedean screw (48), which
screw (48) | oads said dust into a duct with an
Ar chi medean screw (50), which re-puts the dust into
the m xi ng chanber (23) through a screw
conveyor (26)."

The Appel |l ant (Opponent) filed the notice of appea
together with a statenent of the grounds of appeal on
30 Novenber 1999, the appeal fee having been paid on
17 Novenber 1999.

In a communi cati on pursuant to Article 11(2) RPBA the
Board pointed out that there were a nunber of rather
specific and detail ed features distinguishing the
subject-matter of claim1 fromthe prior art disclosed
by D1, and that the decision on the issue of inventive
step woul d have to take account of all these features,
not only of the feature concerning the chute for

unl oading the material fromthe conbustion chanber to
the m xi ng chanber on which the grounds for appeal were
based.
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Oral proceedings were held on 4 June 2002.

The Appel | ant requests that the decision under appea
be set aside and that the patent be revoked. The
Respondent (Proprietor) requests that the appeal be

di sm ssed and that the patent be nmaintained as granted
(main request). He auxiliarily requests that the
deci si on under appeal be set aside and that the patent
be mai ntai ned on the basis of his auxiliary request,
i.e. with claim1 as granted being repl aced by the
anended claiml1 filed with letter dated 13 April 2000.

The essential argunments of the parties can be
sunmari zed as foll ows:

(a) Appellant:

The nost relevant feature of claiml was the presence
of the continuously operating chute between the
conbusti on chanber and the m xi ng chanber to prevent
backfiring. The chute could be fixed or rotating with
the drum Since the docunent D1 disclosed a rotating
di aphragm wi t h adj ust abl e openi ngs whi ch toget her
operate as a chute in a continuous working cycle, the
essential feature of claim1 was known fromthe
docunent representing the closest prior art. Thus, the
deci sion on inventive step had to be based on the other
di fferences between D1 and the patent.

The m ssing description of DI and its chute neans in
the patent resulted in a | ack of disclosure because a
know edge thereof, especially as far as the continuous
transport of the material fromthe conbustion chanber
to the m xi ng chanber and the positioning of the burner
exit inside the furnace was concerned, was required by
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the expert in order to be able to realise the invention
in a correct way. Furthernore, claiml1l was not properly
drafted because it did not reflect the fact that the
feature of the chute was prior art, thereby causing
confusion as to the subject of the invention.

(b) Respondent:

The transport of the material fromthe conbustion
chanber to the m xi ng chanber through the chute was
described in colum 2, lines 38 to 43 of the patent. A
skilled person did not have any problemin realising
this feature on the basis of that description wthout
know ng D1. The other argunents raised in this
connection did not concern the question of sufficiency
of discl osure.

As to inventive step, the subject-matter of claiml
differed fromthe disclosure of DL in a nunber of
respects, each being non-obvious in view of the
avai |l abl e prior art. The disclosure of the adjustable
door openings in D1 could not be equated with a chute
and the rotation of the openings woul d cause a
distributed, intermttent discharge of the materi al

t hrough the | ower openings, as conpared to the conpact,
conti nuous di scharge through the chute in claim1, and
an undesired communi cation of the m xing chanber with

t he conbustion chanber through the upper openings,
whereas no such conmmuni cation was possi bl e through the
chute of the patent. The intermttent unl oading of the
material by the tinmed opening of three portholes
resulted in better mxing of the material in the m xing
chanmber. The position of the filtering unit with inside
separators above the furnace allowed for a better
recovery and easier recycling of fine dust suspended in

1521.D Y A
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the air flow. The use of two consecutive Archi medean
screws for recycling the dust into the m xi ng chanber
provi ded for an enhanced recycle efficiency and a
better control of the recycled quantity of the dust.

As to the auxiliary request, the added feature defining
an inner circular fixed part expressed nore clearly the
separation of the conbustion chanber fromthe m xing
chanber .

Reasons for the Deci sion

2.1

1521.D

The appeal neets the requirenents of Articles 106 to
108 EPC and of Rules 1(1) and 64 EPC and is, therefore,
adm ssi bl e.

Mai n request

Di scl osure of the invention (Articles 100(b) and
83 EPC)

The Appel |l ant argues that the disclosure of the

i nvention was insufficient wwth respect to the

conti nuous unl oadi ng of the product fromthe conbustion
chanber to the m xi ng chanber by nmeans of a chute
because a skilled person would require information from
D1 to carry out the invention in this respect. The
Board cannot follow this argunent. The term "chute" has
a clearly defined neaning in the art, and the

conti nuous unl oadi ng or discharging operation is
described in colum 2, lines 29 to 43, and shown in
Figure 1, as being effected by neans of vanes which
extend radially fromthe cylindrical wall of the
furnace into the conbustion chanber at its downward end
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and continuously rise the product to fall into the
chute for discharge into the m xing chanber. This
information is sufficient for a skilled person to carry
out the invention in this respect and it is, therefore,
not necessary to refer to other information such as
docunent D1.

The further argunents of the Appellant do not concern
grounds under Article 100(b). The questions of whether
claim1l should be drafted in a two-part formor not and
of whether the positioning of the burner exit inside
the furnace was an essential feature of the invention
whi ch should be included in claiml, relate to clarity
aspects of the clai mwhich cannot be taken into

consi deration in opposition and opposition appea
proceedi ngs unl ess such clarity problens, if at al

exi stent, arose out of amendnents made to the claim
This is not the case for claim1l of the nain request
whi ch, therefore, has to be accepted in its granted
formand interpreted in a technically sensible way, if
at all necessary.

Novelty (Article 100(a) and 54 EPC)

It is undisputed, and al so found by the Board, that
none of the available prior art docunents discloses a
pl ant as defined in claim1. No further comments are
therefore required with respect to novelty.

I nventive step (Article 100(a) and 56 EPC)

The nost pertinent prior art is docunent D1 disclosing
several different enbodinents of a plant for

conti nuously producing a bitum nous conglonerate with
the comon features of a cylindrical furnace in which
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the inert product advances in a direction
countercurrent to a heated gas produced by a burner

t hrough a dryi ng and conbusti on chanber and finally to
a m xing chanber wherefromit is discharged. In the
enbodi nent of figures 1 and 2 the conbustion chanber is
separated fromthe m xi ng chanber by a di aphragm or

wall (118) of the rotating furnace and the product is
transported fromthe conbustion chanber to the m xing
chanmber by neans of vanes (121) through a nunber of
"adj ust abl e door openings" (120) descri bed on page 10,
lines 6 to 11 and shown in the figures to be positioned
circunferentially in the wall and to have inclined or
bent wall portions towards the conbustion chanber. The
product is discharged fromthe furnace through an

outl et which is not described in detail, whilst the
conbusti on gases | eave the furnace at the product inlet
t hrough a fl ue.

Thus, essentially the follow ng differences between the
subject-matter of claim1 and the plant disclosed in D1
can be identified:

(1) the product is transferred "in continuous work
cycle" fromthe conbustion chanber to the m xing
chanber by nmeans of a chute;

(2) the product is intermttently discharged fromthe
m xi ng chanber by neans of three hydraulic
cylinders equipped with tinmers and opening a set of
equi di stant porthol es;

(3) afiltering unit with separators dividing the unit
into sectors equipped with sets of fabric filters
I s provided above the furnace; and
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(4) fine dust falling fromthe filtering unit into a
cone-shaped duct is recycled into the m xing
chanber by a first Archi medean screw conveying the
dust fromthe cone-shaped duct into a further duct
and a second Archi nedean screw conveyi ng the dust
fromthe further duct into the m xi ng chanber
t hrough the screw conveyor which is also used for
transporting fresh cement dust into the m xing
chanber .

It wll have to be determ ned whether these features,
whi ch correspond to features (b), (d), (e) and (f+c)
identified in the decision under appeal, are obvious
for a skilled person in view of the available prior
art.

Feature (1) defines a continuously operating chute for
transferring the product fromthe conbustion chanber to
the m xing chanber. This inplies, in the Board's view,
a fixed orientation of the chute because any chute nay
operate as a chute only when in a defined upright
orientation and a continuous operation requires the
chute to remain in this defined orientation.

The Appellant essentially argues that the plurality of
adj ust abl e door openings disclosed in D1 together act
as a continuously operating chute, thereby anticipating
or at |east suggesting feature (1).

This argunent is not convincing for the follow ng
reasons. The expl anation on page 10, second paragraph,
of D1 as to how the dried product is transported from
t he conmbusti on chanber to the m xing chanber "wth
adjustable rate ... by the falling-rolling advanci ng
nmovenent by cooperating helicoidal feeders" may indeed
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suggest that the bent portions of the adjustable door
openi ngs (120) as shown in Figures 1 and 2 shoul d be
noveabl e fl aps serving the purpose of not only
adjusting the flow area of the openings but also of
acting as chutes for collecting the material raised by
the vanes or feeders (121) and falling down therefrom

However, this arrangenment woul d neither correspond to
feature (1) nor render it obvious. Since the openings
and the noveable flaps of D1 are provided in the
dividing wall (118) of the rotating furnace and,
therefore, rotate together with the furnace, each
opening and flap woul d operate as a "chute" only for a
short tine when in a lower position where it is in an
appropriate upright orientation to be working as a
chute, thereby causing an intermttent discharge of the
mat eri al through each of the openings when at their

| ower position. This is in contrast to the definition
of the continuously operating chute of claim21 which,
as set out above, nust have a fixed orientation.
Moreover, this difference cannot fairly be said to be
obvi ous because it represents a different way of
applying the "chute"-concept and requires nodifications
of the furnace of D1 which go into a different
direction because the chute cannot forman integra

part of the rotating furnace as in Dl: the various
smal |l "chutes" of D1, together with a portion of the

di vidi ng di aphragmor wall (118), will have to be
renoved and a fixed chute nust be installed as a
separate conponent fromthe rotating furnace to al ways
retain its upright orientation for continous operation.
The possi bl e advantage of this new solution is stated
with regard to feature (b) on page 7 of the decision
under appeal.
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Since no other docunment discloses a chute for this
pur pose, feature (1) cannot be considered as an obvious
nodi fi cation of the plant disclosed in DI1.

The Appel | ant has not brought forward any argunents
concerni ng the obvi ousness of features (2), (3) and
(4). These features define the product discharge, gas
filter and dust recycle apparatus in a very specific
and detailed way which is only renpotely related to
correspondi ng solutions in the available prior art, for
exanple a flap for intermttently discharging the
product fromthe m xing zone in D5 and recycling
filtered material fromfilters to a mxer in D6. There
Is, therefore, no reason to deviate fromthe opinion
expressed in the decision under appeal (page 7,
comments on features (d), (e) and (f)) in this respect.

In summary, none of the features (1) to (4)

di stinguishing the subject-matter of claiml1l fromthe
pl ant disclosed in D1 can be considered as obvi ous, and
claim1 therefore neets the requirenment of inventive

st ep.

It is concluded that the grounds of Article 100(a) and
100(b) EPC do not prejudice the maintenance of the
patent as granted, which is according to the nmain
request of the Respondent.

Auxi liary request
Since the patent can be maintained on the basis of the

mai n request, there is no need to consider the
auxi |l iary request.
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For these reasons it

The appeal is dism ssed.

The Regi strar:

A. Counillon
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I s decided that:

The Chai r nan

F. E. Brosame



