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Summary of Facts and Submn ssions

2923.D

Eur opean patent No. 0 438 451 was granted on 11 January
1995 on the basis of European patent application

No. 89 911 311.2, which clained priority from

US 257 627 dated 14 Cctober 1988.

The granted patent was opposed in its entirety by the
present appellants on the grounds that it subject-
matter | acked novelty and/or inventive step

(Article 100(a) EPC).

O the prior art docunents introduced in the course of
t he opposition proceedings only the foll ow ng have
pl ayed any significant role on appeal:

(D10) US-A-4 699 188

(D12)  US-E-32 354

(D21) US-A-1 319 376

(D22) US Design Patent 277 255.

Alittle over one year after the expiry of the nine
nont h opposition period the appellants filed evidence
relating to the alleged public display of a drinking
wat er di spensi ng system by the conpany Liqui-Box at

| BWA trade show in Chicago in Cctober 1987 (henceforth
the "Liqui-Box trade show device"). The evidence
conprised extracts fromthe transcript of a deposition
made by M John U m an enpl oyee of Liqui-Box, in the
course of United States court proceedi ngs concerning US
patents related to the European patent in suit, and a
nunber of col our photographs which were stills taken
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fromvideos prepared by Liqui-Box for its own interna
pur poses.

In a comruni cati on posted on 3 June 1997 the Qpposition
Division informed the parties that it intended to
disregard the late-filed evidence concerning the

al | eged public display.

At the oral proceedings before the Opposition D vision,
hel d on 9 Decenber 1998, the appellants argued that the
subject-matter of claim1 under considerati on was not
entitled to the clained priority date and subm tted

evi dence for the alleged prior use of the clained

i nvention by the respondents (proprietors of the
patent) in the period between the priority date and the
date on which the application was filed. This evidence
was al so di sregarded pursuant to Article 114(2) EPC

The appel lants also submtted a |ist summarising el even
aspects of claim1 which they saw as constituti ng added
subj ect-matter over the original disclosure. The
Qpposition Division drew the distinction between those
obj ecti ons which had arisen through anendnent to the
claim which it considered, and those which applied
equally to the terns of granted claim which it

di sregarded as bei ng bel at ed.

At the end of the oral proceedings the Qpposition

Di vi si on announced that the patent could be maintained
in amended form The witten decision with reasons was
posted on 1 Qctober 1999.

Caim1l as agreed by the Opposition Division reads as
fol | ows:
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"1. A liquid container support and hygi enic delivery
system for dispensing drinking water or other potable
liquid froma substantially rigid-bodied inverted
contai ner (15) into the open upper end of a dispensing
reservoir (12) through a discharge opening defined in a
generally cylindrical depending neck (51) of the
container (15), conprising a container sealing
arrangenent (50), nounting neans (25) for enbracing the
dependi ng neck (51) of the inverted container (15) over
t he open upper end of the reservoir (12), sealing neans
(41, 43) including a flexible peripheral nenber (43)
carried on a substantially annul ar di aphragm el enent
(41) for sealingly closing the open upper end of the
reservoir (12) and an upstandi ng feed tube (45)
supported so as to extend through the sealing neans
(41, 43) and dinensioned to penetrate into the neck
(51) of the inverted container (15) through said

contai ner sealing arrangenent (50) to provide a
hygienic flow path for delivering liquid fromthe

i nverted container (15) into the reservoir (12) and for
delivering replacenent air into the container (15) from
the reservoir (12), where the inverted container (15)
has an inwardly and radially directed shoul der portion
merging into the container neck (51) and the contai ner
seal i ng arrangenent has a coaxial cap (50) including a
lid portion (53) adapted to overlie and sealingly close
t he di scharge opening and an annul ar skirt portion (55)
extending axially away fromthe |id portion and adapted
to surround and sealingly engage an outer axial portion
of the container neck (51) the lid portion (53) having
an axially inwardly extending recess (60) forned
therein including an annul ar sl eeve portion (62)

| ocated generally centrally in the lid portion (53) and
integrally connected thereto, the recess (60) being

cl osed and sealed by a closure (70) disposed at the
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i nner end of the annul ar sleeve portion (62), the

cl osure (70) being adapted to be opened upon the
forcible insertion of the upstanding feed tube (45)
into the recess (60) to drain liquid fromand adm t

repl acenent air into the substantially rigid liquid

di spensi ng contai ner (15), characterised in that the
closure (70) includes a reseal able plug portion (70)
connected to the sleeve portion (62) of the coaxial cap
(50), the reservoir (12) is housed within a cabinet
(20), and in that the nounting neans (25) is adapted to
fit on an upper portion of the cabinet (20) and
defining an annular ring (24) for enbracingly
supporting the shoul der portion of the inverted
container (15) thereon, the nounting neans (25) also
defining a tapered entry portion (27) having an inner
wal | sl oping downwardly and inwardly fromthe annul ar
ring (24) for receiving and guiding the inverted neck
(51) of the container (15) and the coaxial cap (50)
towards axial alignnment and engagenent with the
upstandi ng feed tube, the tapered entry portion (27)
having a | ower end (29) and | ength greater than that of
the neck (51) of the container (15) and the coaxial cap
(50) when the shoul der portion (27) of the inverted
contai ner (15) is supported on the annular ring (24) of
the nounting neans (25), the sealing neans (41, 43) for
sealingly closing the open upper end of the reservoir
(12) and the upstanding feed tube (45) being coupled to
the entry portion (27) of the nounting neans (25) so
that the feed tube (45) is disposed for entry into the
recess (60) of the coaxial cap (50) and the upstanding
feed tube has a sufficient length in relation to the

| ength of the tapered entry portion (27) and to the
conbi ned | ength of the container neck (51) and the
coaxi al cap (50) including the reseal able plug portion
(70) to axially separate the reseal able plug portion



2923.D

- 5 - T 1077/ 99

(70) fromthe sleeve portion (62) when the container
(15) is inverted and | owered onto the annular ring (24)
and thereby to provide the hygienic flow path for
delivering liquid fromthe container (15) into the
reservoir (12) and for delivering replacenent air into
the container (15) fromthe reservoir (12)."

Dependent clains 2 to 11 relate to preferred
enbodi nents of the system according to claim1.

A notice of appeal against this decision was filed on
30 Novenber 1999 and the fee for appeal paid at the
sanme tinme. The statenment of grounds of appeal were
filed on 1 February 2000.

Wth this statenent the appellants submitted further
evidence relating to the alleged prior use of the

Li qui - Box trade show device, inter alia:

(D25) Deposition of M John U m

(D27) Li qui - Box vi deo on CD ROM

(D28) Drawi ngs prepared by M John U m

They al so subm tted new evi dence (docunent D30)
concerning the alleged oral disclosure by M John U m
to enpl oyees of the respondents of a drinking water

di spensi ng system

In addition they referred to a further prior art
docunent, viz (D24) US-A-996 127, in relation to their

argunents on inventive step

In a communi cati on pursuant to Article 11(2) RPBA
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posted on 7 February 2001 the Board indicated its
provi sional views that the |ate-filed evidence
concerning both the alleged prior use of the Liqui-box
trade show device and the alleged oral disclosure
shoul d be di sregarded, as should the bel atedly

subm tted prior art docunent D24.

Wth a letter received on 14 Septenber 2001 the
appel l ants submtted a declaration by M John Umin
whi ch he made reference to certain pieces of evidence
al ready on file concerning the alleged public prior use
and the all eged oral disclosure.

Oral proceedings before the Board were held on
23 Cctober 2001.

The appel |l ants requested that the decision under appea
be set aside and the patent revoked in its entirety.

The respondents requested that the appeal be dism ssed
and the patent maintained in the formagreed by the
Qpposition Division (main request) or in the
alternative that the patent be naintai ned on the basis
of claiml submtted as an auxiliary request at the
oral proceedings.

Caim1l according to the auxiliary request differs from
that agreed by the Opposition Division in the foll ow ng
respects:

It is stated that there is an "annul ar sl eeve portion
(62) located generally centrally in the lid portion
(53) and integrally connected thereto for sealing
engagenent with the upstanding feed tube"; and that the
"sealing neans (41, 43) ... and the upstanding feed



VI,

2923.D

- 7 - T 1077/ 99

tube (45)" are "coupled to the lower end of the entry
portion (27) of the nounting neans (25)" (the
under | i ned words havi ng been added).

The argunents put forward by the appellants in support
of their request can be summari sed as fol |l ows:

In conparison with granted claim 1l the claimas
accepted by the Qpposition Division no | onger required
that the sleeve portion of the cap have a sealing
function. This offended against Article 123(3) EPC.
Furthernore the relationship between the feed tube,
tapered entry portion and | ength of the container neck
added to present claim1 found no basis in the origina
di scl osure, thus offending against Article 123(2) EPC.

The Board had the power to review the discretionary
deci sion of the Qpposition Division not to consider the
obj ections of added subject-matter raised against the
terms of the clains which applied equally to the terns
of granted claiml1l. O these one was of particular

I nportance, nanely the absence of any indication as to
where the sealing nmeans for closing the upper end of
the reservoir were coupled to the entry portion of the
nounti ng neans.

The respective claim1 of both requests al so of fended
against Article 84 in that it was uncl ear whether the
contai ner was conprised in the clainmed subject-matter

The priority docunent related to two distinct

i nventions both of which now featured in the subject-
matter of the clains under consideration. The first of
those inventions concerned the formof the cap for the
container and it was one essential feature of that cap
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that there be a frangi bl e connection between the
reseal abl e plug portion and the sl eeve portion. Since
there was no disclosure in the priority docunent of a
cap w thout such a frangi bl e connection the absence of
this feature fromthe present clains neant that the
priority was not validly clainmed. Thus the public use
of the clainmed subject-matter by the respondents

t hensel ves before the date of filing of the application
bel onged to the state of the art.

Taki ng account in particular of the additional evidence
submtted with the statenent of grounds of appeal there
could now be no doubt as to either the construction of
the Liqui-Box trade show device or that it had been
publicly prior used. Even if it had to be conceded that
the subject-matter of claiml of the auxiliary request
was novel with respect to the prior used device the
latter clearly represented the closest state of the art
starting fromwhich inventive step had to be judged and
as such, despite its belated subm ssion, the evidence
relating thereto should not be disregarded.

The evidence submtted with respect to the ora

di sclosure by M U mto enpl oyees of the respondents of
a di spensing system corresponding to that now cl ai ned
was al so highly relevant and shoul d not be disregarded.
As confirmed by M Umin his declaration the neeting
at which the oral disclosure took place was not subject
to any conditions of confidentiality.

The cl osest docunentary state of the art was

docunment D10. The subject-matter of claim1l of the
auxiliary request differed fromthis state of the art
by virtue of a variety of features which had no
functional or structural interrelationship wth each
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ot her and which were all known per se, see for exanple
docunents D12, D21 and D22. The incorporation of these
features into the systemdi sclosed in docunent D10 to
achi eve the predictably advantages associated with them
did not involve an inventive step.

VIIl. The reply of the respondents was substantially the
fol | ow ng:

The feature of granted claim1l allegedly mssing from
the claimagreed by the Opposition Division was in fact
implicit in the latter claim The objection under
Article 123(3) EPC was in any case overcone by the
anmendnent nade to claim 1l of the auxiliary request.
This claimalso dealt with the only objection of added
subject-matter in granted claim 1l which the appellants
had specifically referred to at the oral proceedings.
The respondents remai ned however of the opinion that

t he Board shoul d not exam ne these.

As for the objection of lack of clarity under
Article 84 EPC it was apparent that the cap was not
used in isolation and had to be present on the outer
portion of the neck of the container, which was
accordingly conprised in the clainmed subject-matter

A clear indication in the priority docunent that a
frangi bl e connecti on between the reseal abl e pl ug
portion and the sl eeve portion was only a preferred
enbodi nent was to be found in a conbination of the
clainms 19 and 29. The present patent was therefore
entitled to its clained priority date.

The late-filed evidence with respect to both the
al l eged public prior use and the alleged ora

2923.D Y A
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di scl osure shoul d be disregarded. Wth respect to the
former there was still considerable doubt about the
exact form of the exhibited Liqui-Box trade show device
and the evidence offered in this context was in many
respects internally inconsistent. As for the alleged
oral disclosure, it was evident that whatever nay have
been di scussed at the neeting it was certainly not a
public disclosure.

The prior art docunents which the appellants had
attenpted to nosaic together, albeit w thout success,
to arrive at the clained subject-matter were nutual ly
i nconpati bl e and the whol e operation was based sol ely
on hi ndsi ght know edge of the invention.

Reasons for the Deci sion

2923.D

The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

In granted claiml it is stated that the cap includes a
sealing arrangenent "in the formof a sleeve portion”
In claiml as agreed by the Opposition Division there
IS no statenent as to which part of the cap seals

agai nst the feed tube, thereby covering a configuration
wherein the sleeve portion does not provide thus
sealing function. Furthernore, there is nothing in the
claim as suggested by the respondents, which nakes
this inmplicit. To this extent therefore the scope of
claim1 according to the main request of the
respondents extends beyond that of granted claim 1 and
for this reason the main request nust be refused
(Article 123(3) EPC).
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The m ssing feature has been added to claim 1l of the
auxi liary request, which in the opinion of the Board is
now free of any objections under Articles 123(2) and
(3) EPC.

In this context the appellants raised a total of eight
obj ecti ons of added subject-nmatter against the terns of
claim1l as agreed by the Opposition Division, seven of
t hese bei ng agai nst aspects of the clai mwhich were
present in claim1l as granted and had not been

i ntroduced by the anendnents made in the course of the
opposi tion procedure. At the oral proceedi ngs before
the Opposition Division the appellants had produced a
simlar list, although at that tinme with nine

obj ections against the terns of granted claim1l, and
the Qpposition Division had used its discretion under
Qpi nion G 10/91 of the Enlarged Board of Appeal (QJ EPO
1993, 420) to disregard these, dealing only with
aspects of the claimthat have been introduced by
anmendnent of the granted claim The appellants argue
that the Board has the power to review that

di scretionary decision, which is in principle correct
(see T 986/93, QJ EPO 1996, 215), although in the
present case there is the additional difficulty of
correlating the objections raised in the statenent of
grounds of appeal wth those raised for the first tine
at the oral proceedi ngs before the Opposition D vision.
In any case, the appellants although naintaining al

t he objections nentioned in the statenment of grounds of
appeal, only placed any enphasis on one of them at the
oral proceedings before the Board. Since claiml
according to the auxiliary request contains an
amendnent to overcone this objection, the Board does
not need to go into it any further. As to the renaining
Si X objections against the terns of granted claim1l the
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Board is satisfied that there is nothing of any real
substance in themso that it is appropriate to
di sregard t hem

The one objection in the statenment of grounds of appea
to an addition of subject-nmatter in claiml as a
consequence of the anendnent of granted claiml
concerns the statenent towards the end of the claim
which relates the respective |lengths of the feed tube,
tapered entry portion, and the conbi nation of container
neck and the coaxial cap. Although there is indeed no
literal equivalent to this in the original application,
the stated relationship is clearly a pre-requisite for
the way the systemis described as operating and so is
inplicitly disclosed there.

The | ast objection of a formal nature to claim1l of the
auxiliary request is the contention of the appellants
that the claimis unclear since it does not specify
whet her the container is part of the subject-nmatter

cl ai med. However, as pointed out by the respondents, it
is self-evident that the interaction between the cap
and the feed tube as specified in the claimis

predi cated upon the cap being fitted to the outer
portion of the neck of the container, so that the

| atter belongs to what is being clained. Furthernore,
it nmust be borne in mnd that water dispensing systens
of the type involved are intended to be operated with
containers of a generally standardi zed size and shape,
so that the references in the claimto rel ationshi ps
between the formof the container and other conponents
do not lead to any obscurity in determ ning the anbit
of the clainmed subject-matter.

Wth regard to the question of priority the appellants
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are correct in their general observation that the
priority docunent concerns in essence two separate

i nventions, the first directed to a reseal able cap for
a liquid dispensing container and the second to neans
for retrofitting existing water cooler systens with a
hygi eni ¢ contai ner receiving system and that claim1l
under consideration effectively conbines the features
of the two. However, the Board cannot agree with the
appellants in their contention that there is no basis
to be found in the priority docunent for any structure
of cap where the reseal able plug portion is not
attached to the sleeve portion via a frangible
connection. It is true that in the clains directed to
the cap itself there is always reference to this
frangi bl e connection and no other. In the clains
directed to the retrofittable system however, the cap
is first introduced into claim?29, dependent on

I ndependent claim 19, and here the reference is solely
to "a sleeve portion and sealing plug portion connected
thereto". In the view of the Board this gives
sufficient indication to the person skilled in the art
that a frangi ble connection is not essential and

provi des proper support for the equivalent feature as
stated in claiml1, nanely that there is "a reseal abl e
plug portion connected to the sleeve portion". The fact
that claim31 of the priority docunent, dependent on
claim?29, refers to "said frangi bl e connection" w thout
any antecedent for this term cannot detract fromthe
above eval uation of the content of claim?29 itself,
since strictly it ampbunts to no nore than a drafting
error.

Accordingly, the subject-matter of claim1l of the
auxiliary request is entitled to the clained priority,
so that activities of the respondents after this date



2923.D

- 14 - T 1077/ 99

and before the date of filing of the application do not
bel ong to the state of the art and can be |eft out of
consi derati on.

There is a consi derabl e body of case | aw concerning the
i ntroduction of late-filed evidence into the

proceedi ngs, and nore particularly were that evidence
is not nerely of a pre-published docunentary nature but
concerns allegations of public prior use (see sections
VI.F.2.1 and 8 of the conpendium "Case | aw of the
Boards of Appeal of the EPO'). A concept common to the
majority of decisions quoted there is that of the

"rel evance" of the belatedly submtted evidence in
relation to that already on file, which can be
understood as neaning its potential for altering the
result of the proceedings. As far as bel ated

al | egations of prior use are concerned, speci al
attention has to be given to the extent to which that
which is alleged is actually proved by the evidence
adduced in support of it.

In the present case the appellants have gone to

consi derable |l engths to denonstrate that the conpany

Li qui - Box exhi bited a drinking water dispensing device
at the IBWA trade show in October 1987. However, wth
regard to the structure of this device they have had to
rely, apart froma few seconds of video filned at the
trade show, on the nenory of M U m There exist no
cont enpor aneous technical drawings relating to the
construction of the device itself. That deficit is not,
however, determ native for the decision of the Board to
di sregard under Article 114(2) EPC the evi dence
relating to the Liqui-Box trade show device. O nuch
greater significance is the fact that this device, even
on the assunption that it conplied fully with the
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drawi ngs nade by M U mnore than twel ve years after
the event (docunent D28), differs in so many respects
fromthe clainmed subject-matter that it is only of
questi onabl e rel evance in the above sense. In
particular, although it is true that the allegedly
prior used device insofar as it conprises a reseal able
cap may cone closer to the subject-matter of claim1l
than the disclosure of docunent D10, on which the
preanbl e of the claimis based, such caps were already
known for use in conparable circunstances (see
docunent D12) so for the overall appreciation of
inventive step little would be achieved in starting
fromthe device rather than the conbination of
docunments D10 and D12.

The Board al so has no hesitation in disregarding
pursuant to Article 114(2) EPC the evidence filed with
the statenent of grounds of appeal concerning the

al l eged oral disclosure by M Umto enpl oyees of the
respondents. That evidence consists solely of interna
notes and draw ngs made by those enpl oyees and does not
al l ow an accurate determ nation of what M U m may have
actually disclosed. Mrxre inportantly the nature of the
di scussi ons, which apparently were concerned with the
establ i shnment of a business relationship of sone
description, can be assuned to have been essentially
confidential .

In view of the above the one issue which remains to be
considered is the inventive step of the subject-matter
of claim1l according to the auxiliary request in
respect of the docunmentary prior art.



2923.D

- 16 - T 1077/ 99

The "systenmt defined in the claimconstitutes
effectively the upper section of a device for
delivering on demand drinking water to an end user. The
water is supplied to the device in |arge contai ners,
generally bottles, which are supported in an inverted
position on the top of the device for progressive
delivery of their contents into a reservoir. Once a
container is enpty it is replaced by a fresh one. G ven
that the device generally conprises refrigeration neans
it is coomonly terned a "water cooler".

Broadly speaking the patent is concerned with inproving
the standard of hygiene in the operation of the device.
There are two aspects to this. The first is directed to
the problem of the uncontrolled rel ease of water if a
contai ner which is not conpletely enpty is renoved from
the top of the device. The second is directed to
protecting the neck of the container from damage, such
damage al so being a potential source of |eaking water.
Furthernore, the systemdefined in claiml1, with which
these ains are achieved is constructed so as to be
retrofittable to existing devices.

Looki ng at these aspects of the clainmed subject-nmatter
in nore detail, the problemof the uncontrolled rel ease
of water is overcone by providing the container wwth a
special formof sealing cap which includes a reseal abl e
plug portion. On placenment of a fresh container on the
devi ce the upstanding feed tube separates this plug
portion fromthe sealing sleeve portion of the cap, to
allow water to flowinto the reservoir. On renoval of
the container fromthe device the plug portion is
reconnected to the sleeve portion to seal off the
contai ner and prevent any renmaining water escaping. As
for protecting the neck of the container from damage
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this is achieved by the formof the nounting neans

whi ch define an annular ring for supporting the

shoul der portion of the container and a tapered entry
portion for receiving and guiding the neck of the
contai ner. The respective lengths of this entry portion
and the neck are such that the neck is suspended freely
and does not have to bear the weight of the container.
Lastly, the retrofittability of the systemis obtained
by coupling the sealing neans for the reservoir to the
| oner end of the entry portion of the nounting neans,

t hese nounting neans being adapted to fit on an upper
portion of the cabinet of the device.

The cl osest state of the art, on which the preanble of
claiml is based, is represented by docunent D10. The
mai n concern of this docunent is with a container
cap/ upst andi ng feed tube conbi nati on conparable to that
found in the clained invention with the exception that
it does not include a reseal able plug portion. The neck
of the inverted container bears directly on the top

pl ate of an arrangenment which cl oses the open end of
the reservoir within a receptacle having a cylindrica
wal | which closely surrounds the neck, the receptacle
bei ng nmounted on this top plate. This arrangenent
conprises two plates with a rubber gasket | ocated

t her ebet ween, screws being provided to squeeze the

pl ates together and force the edge of the gasket into
engagenent with the interior of the reservoir. The

devi ce as discl osed does not conprise a cabinet.

Docunent D12 relates to a closure for the type of

contai ner conprising a flexible thin-walled receptacle
within a rigid box ("bag-in-box"). As liquidis

w thdrawn formthe receptacle it nerely coll apses, thus
obviating the need for the entry of air to replace the
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l'iquid, which can thus be held under sterile
conditions. In order to allow sterile connection and
di sconnection to a delivery conduit the closure
conprises a central sleeve portion in the inner end of
which there is arranged a reseal able plug portion. The
end of the conduit is equipped with a probe for
insertion into the sleeve portion of the closure

agai nst which it seals. The probe displaces the plug
portion fromthe end of sleeve portion to establish a
i quid connection between the receptacle and the
conduit, the plug portion being held on the end of the
probe by nechani cal engagenent. On wi thdrawal of the
probe the plug portion is pulled back into the sleeve
portion to reseal the receptacle. It can thus be seen
that the operation of this closure is essentially

equi valent to the sealing cap/upstandi ng feed tube
arrangenent defined in claim1l under consideration.

The respondents have argued that the respective fields
of application of "bag-in-box" type containers and the
rigid containers conventionally used with water

di spensi ng devices are so distinct that a person
skilled in the art would not think of conbining
together features fromthe two types. The Board cannot
however find this line of argunment convincing and in
its view the person skilled in the art would have no
difficulty in recognising that the proposal of

docunment D12 coul d be incorporated to good effect in

t he system of docunment D10 in order to prevent release
of water fromthe container if this is renoved fromthe
upst andi ng feed tube before being conpletely enptied.
This aspect of the subject-matter of claim1l is not
therefore capable of justifying an inventive step.

The position of the appellants with respect to the
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ot her aspects of the claimis however nore difficult.
Having regard to the way the inverted container is
supported on the nounting neans they rely essentially
on document D22. This is a US Design Patent which
conprises only drawings and a very |limted anmount of
descriptive text. It is neverthel ess apparent that what
is disclosed is an elenent for supporting an inverted
contai ner on a water dispenser and that the base of the
el enment is equi pped with blades which in use will sever
a closure on the container neck to allow outflow of the
water. The walls of the elenent taper inwardly and
downwardly and are provided with four inwardly
projecting ribs, presumably for guiding and supporting
the neck of the container. There is thus no clear

di scl osure here of the features specified in claiml
requiring that the nmounting nmeans conprise an annul ar
ring for supporting the shoul der potion of the inverted
container, with the neck of the contai ner being spaced
fromthe |lower end of the tapered entry portion of the
nounting neans. In any case, as pointed out by the
respondents, the el enent of docunent D22, with its

bl ades for severing a closure on the container, is
clearly inconpatible with the cl osure arrangenents

di scl osed in both docunents D10 and D12, so that it is
unli kely that the person skilled in the art would see
anyt hing in docunent D22 which he coul d advant ageously
transfer to the latter

Wth respect to the manner in which as clained the
sealing neans for the reservoir is connected to the

| ower end of the nounting neans the appellants rely
nore on general considerations rather than any specific
pi ece of prior art. They argue that the device of
docunent D10 is only illustrated schematically there
and that in practice it would always be encl osed within
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a cabi net as shown for exanple in docunent D21, which
is referred to in the introductory description of
docunent D10 itself. However, even if that is accepted
as the way the person skilled in the art would
under st and docunment D10, the step fromwhat this
docunent proposes, nanely supporting the nounting neans
directly on the reservoir by virtue of the sealing
means, to what is clainmed, nanely supporting the
nmounti ng neans on the cabinet with the sealing neans
for the reservoir being coupled to the |ower end of the
nmounti ng neans, is not one which follows fromthe
docunented state of the art, where the clained
arrangenent has no precedent, or, wthout the benefit
of hindsight, fromgeneral considerations.

The Board therefore cones to the conclusion that the
subject-matter of claim1 according to the auxiliary
request cannot be derived in an obvious manner fromthe
state of the art and so involves an inventive step
(Article 56 EPC).

For these reasons it is decided that:

1

2923.D

The deci si on under appeal is set aside.

The case is remtted to the first instance with the
order to maintain the patent on the basis of the
foll ow ng docunents:

Claim1 (auxiliary request) filed during the ora
proceedi ngs;
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Description and draw ngs underlying the decision under

appeal .
The Regi strar: The Chai r man:
S. Fabi ani F. Gunbel
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