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Summary of Facts and Submn ssions

0994.D

The European patent No. 535 754 results fromthe

Eur opean patent application No. 92 203 013.5 filed on

1 Cctober 1992 and claimng the priorities of the Dutch
Pat ent applications NL-9101676 of 4 Cctober 1991 and
NL- 9200258 of 13 February 1992.

The i ndependent Clains 1 and 11 of the patent as

granted read as foll ows:

”1_

11.

An inmplenent for mlking animals, such as cows,
automatically, conprising an automatically

oper abl e cl eani ng nenber (84) for the cleaning of
the teats of an animal before mlking, a mlKking
robot (8) with an arm (45) for the connecting of
teat cups (53; 54) to the teats of the animal and
successively mlking of the aninmal and

di sconnecting the teat cups (53; 54) fromthe
teats of the aninmal, characterized in that the

i npl ement further conprises an automatically
operable after-treating device (105) for after-
treating the udder and/or the teats of a m |l ked
ani mal included in the robot arm (45).

A nethod of after-treating the teats of a m | ked
animal in an inplenent for the automatic m |l king
of animals, which inplenent includes a m|lking
robot with an arm (45) for the connecting and

di sconnecting of the teat cups fromthe aninmal's
teat and wherein after the aninmal has been m | ked,
the teat cups are disconnected fromthe aninmal's
teats and automatically an after-treating liquid
Is sprayed from said arm (45) agai nst the udder
and/or the teats."
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An opposition filed against this patent, based upon
Articles 100(a) and (b) EPC, was rejected by the
deci sion of the opposition division dispatched on
18 COctober 1999.

The decision of the opposition division refers inter
alia to an article entitled "Robot cluster application
tests are immnent”, in "Dairy Exporter”, Novenber
1983, page 5 (docunent D2), to an article entitled
"Back to the future", in "Dairy Farner", My 1986,
pages 44, 46 and 47 (docunent D3), to an article
entitled "Parl our robot draws nearer", in "Farmers
weekl y", July 10, 1987, page 36 (docunent D4), to a
brochure of Alfa-Laval (Nr. 10257-E1, 1974), entitled
"Fight mastitis - it pays!" (docunent D8), to an
article by B. Gooding entitled "Teat spraying
automated”, in "NZ Farnmer", July 8, 1976 (docunent D9)
and to docunents EP-A-323 444 (D5) and EP- A-207 572
(D6) .

The docunents EP-A-423 922 (D10), US-A-4 716 032 (D11),
US- A-4 548 807 (D12) and the English translation of
docunent PL-B-129 649 (D13), which were filed after the
expiry of the opposition period, were not taken into
consideration in the decision of the opposition

di vi sion, having been considered as being irrel evant
for the decision to be taken.

The opponent (hereinafter appellant) | odged an appea

agai nst this decision on 17 Decenber 1999 and paid the
appeal fee on 21 Decenber 1999. A statenent setting out
the grounds of appeal was received on 23 February 2000.

Wth the statenent setting out the grounds of appea
the appellant filed the new docunents GB-A-2 192 351
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(D14), US-A-4 561 592 (D15), US-A-4 498 414 (D16),
US- A-4 484 120 (D17) and an article fromthe New York
Ti mes of 27 Decenber 1981, entitled "Japan | ooks to
maj or gains in use of robots" (docunent D18).

In the statenment setting out the grounds of appeal, the
appel | ant argued that the priority date of the Dutch
application No. 9101676 should not be accorded to the
patent in suit.

Wth a comuni cation dispatched on 11 February 2002 the
board infornmed the parties that no docunent published
between the clained priority dates and the filing date
of the patent in suit had been submtted by the
appel l ant and that, therefore, the issue whether the
patent in suit is entitled to the clained priorities
woul d be irrelevant for the findings of a decision in
the present case.

Oral proceedings were held on 21 February 2002.

During the oral proceedings the respondent submtted
anmended cl ai n8 upon whi ch seven subsidiary requests
wer e based.

Wth regard to Article 100(b) EPC, the appellant argued
that the patent as granted does not describe the
invention in a manner sufficiently clear and conplete
for it to be carried out over the full scope of the
clainms, and in particular over the full scope of
Claiml1l in so far as it refers to the expression
"after-treating device" wthout indicating the nature
of the treatnent. Moreover, the appellant argued that

t he patent does not provide sufficient disclosure to
allow the invention to be carried out in so far as
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Caim1l requires that the robot armis suitable for
di sconnecting the teat cups fromthe teats of the
ani mal

Wth respect to Article 100(a) EPC, the appell ant
argued that the subject-matter of Caim1l1ll of the
patent as granted is not novel with regard to each of
docunents D13 and D2 to D5 and that the subject-nmatter
of Cdaimlis not novel with regard to docunent D5.

The appel l ant al so argued that the clainmed subject-
matter, if it were to be considered as being novel,
woul d not involve an inventive step. Wth regard to
Caiml, the appellant argued that the skilled person
starting fromthe prior art known from Docunent D5
woul d arrive in an obvious way at the cl ai nmed subject-
matter by conbining the prior art known from docunent
D5 either with the teaching of each of docunents D13,
D6, D14, D2, D3 and D4 or with his (her) general

knowl edge. Wth regard to Caim1l, the appellant
argued that the skilled person would arrive at the

cl ai med subject-matter not only starting fromthe

nmet hod known from docunent D5 having regard to the

i nformati on content of each of docunents D2, D3, D4,
D38, D9, D13 and D14 but also starting from docunment D13
havi ng regard to docunent D5.

The appel |l ant requested that the decision under appea
be set aside and the patent be revoked.

As a nmai n request the respondent requested that the
appeal be dism ssed. Auxiliarily, the respondent
requested that the docunents D10 to D18 shoul d not be
admtted into the appeal proceedings or that the case
be remtted to the first instance for further
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prosecution if any of the docunents D14 to D18 were to
precl ude the mai ntenance of the patent as granted.

Furt hernore, the respondent requested the maintenance
of the patent on the basis of the clains of one of the
seven subsidiary requests filed during the ora

pr oceedi ngs.

Reasons for the Deci sion

1

2.1

0994.D

The appeal is adm ssible.

The subject-matter of Clains 1 and 11 of the patent as
grant ed

Caimlis directed to an inplenent for mlKking
ani mal s, such as cows, automatically, conprising the
foll owi ng features:

(A the i npl enent conprises a cl eani ng nenber,
(A1) t he cl eaning nenber is automatically operable,
(A2) the cleaning nenber is suitable for cleaning the

teats of an ani nmal,

(A21) the cleaning nenber is suitable for being
oper ated before m | king;

(B) t he i nplement conprises a mlking robot,

(B1) the robot is provided with an arm

(B11) the armis suitable for connecting teat cups to
the teats of the aninal
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(B12) the armis suitable for successive mlking of
t he ani mal

(B13) the armis suitable for disconnecting the teat
cups fromthe teats of the aninal

(O the i npl ement conprises an after-treating device
which is suitable for after-treating the udder
and/or the teats of a mlked ani mal,

(C1) the after-treating device is automatically
oper abl e,

(C2) the after-treating device is included in the
robot arm

Caiml refers to an "automatically operable after-
treating device (105) for after-treating the udder
and/ or the teats" (features C and Cl) and to an
"automatically operabl e cl eaning nenber (84) for the
cleaning of the teats of an aninmal before mlking"
(features A, Al, A2 and A21).

It is clear fromthe wording of Caim1 that the
"after-treating device" is distinguished fromthe

"“cl eaning nenber". In other words, the cl eaning nenber
and the after-treating device are to be understood as
bei ng two separate physical entities, each performng
its own function and each having its own structure. The
first entity (the cleaning nenber) is suitable for
bei ng operated before mlking, while the second one
(after-treating device) is suitable for being operated
after mlking. In these respects, it has to be noted
that - according to Caiml - both entities are
"automatically operable" and are parts of an inplenent
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for automatically mlking animals. Thus, each entity
has to be understood not only as being suitable for
achi eving the respective purpose structurally and
functionally but also as being operated in accordance
to a predeterm ned programpernmitting each entity to
performits respective function at the due tine.

The expression "after-treating device" does not
explicitly indicate the kind of the treatnent. However,
it is clear to a person skilled in the art that the
treatnent is at least in relationship to the norm
daily m | king procedure of the aninmal, because for
exanple at the end of the mlking the teat ducts are
still open and it has to be prevented that dirt
particles enter the teat ducts.

The introductory part of the description of the patent
refers to an "after-treating" device (see colum 1,
lines 21 to 23) and nmakes it clear that by neans of
this device "an after-treating liquid can be sprayed
agai nst the udder of the animal". Mreover, the
remai ni ng parts of the description refer systematically
to a device including a spraying nozzle spraying a

| iquid agai nst the udder in order to disinfect it
and/or the teats. Thus, it is clear that the treatnent
is linked to the end of the normal m | king procedure
and that it involves the obviously known treatnents
whi ch normal |y occur after mlKking.

Thi s expression also has a well recogni sed neaning in
the technical field of mlking systens. Docunent D13
refers for exanple to known nethods of post-mlking
disinfecting the teats consisting either in immersing
the teats in a solution of a disinfectant or in
spraying a disinfectant on the teats (see page 2, 1st
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par agr aph). Moreover, according to docunent D8 the
teats can be dipped in or sprayed with a disinfectant
after m ki ng.

It has to be noted that according to the respondent the
purpose of the treatnent is to disinfect and/or protect
the teats after mlking and can be perforned either by
spraying a liquid or by dipping or wiping the teats or
by applying a jelly to the udder.

Features Bl to B13 and C2 refer to a robot arm The
robot arm has to be construed as being a structura
element of a mlking robot, ie being a part of the
robot which supports a device which is attached or
linked to the arm and which has to be brought to a
specific place, where the device has to fulfill its
purpose. This structural element is not only suitable
for connecting and di sconnecting the teat cups to the
teats but is also provided with the teat cups since it
Is defined as being suitable "for mlking the ani mal"”
(see feature B12). In other words, the robot arm brings
the teat cups to their working position, so that
connecting, mlking and di sconnecti ng can take pl ace.

This interpretation is consistent with the description
and the drawi ngs of the patent which refer to a robot
arm construction 31 and to a robot arm 46 which is
provided with the teat cups, the robot arm having a
carrier plane "on which the teat cups 53 rest”

(colum 7, lines 53 and 54), the teat cups being
connected to the teats by neans of conputer-controlled
operating cylinders which control the novenent of said
robot arm (see particularly colum 6, lines 8 to 22 as
well as Figures 1, 2 and 7). In this respect, it has to
be understood that the teat cups are disconnected by
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nmeans of the same conputer-controlled operating
cylinders controlling the robot arm novenent which are
al so operated for connecting them

According to feature C2, the "after-treating device" is
"included in the robot arnf (enphasis added).

The expression "included in the robot arnm has to be
construed having regard to the description and draw ngs
of the patent.

According to Figure 7 and to the description of the
patent (columm 7, lines 51 to 57) the spraying nozzle
108, which is an essential elenent of the after-
treating device in so far as it ensures the spraying
(ie the treatnent after mlking), is arranged within
the robot arm45. In other words, feature C2 defines an
after-treating devi ce whose essential conponent is
integrated in the structure of the robot arm

According to feature Cl the after-treating device is
"automatically operable". This feature has to be
construed in the context of the renmaining features of
Caim1l1, in particular of the heading of the
claimwhich refers to an automatic m | Kking inplenment
and of features Al, B and Bl which define a robotic
system Thus, this feature has to be understood as
defining a fully automatic operation of the after-
treati ng device.

This interpretation is also consistent with the
description of the patent (colum 1, lines 41 to 43 and
colum 8, lines 8 to 34) which refers to an after-

m | king treatnent nade wi thout the internediary of nan.
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Claim1l is directed to a nmethod of after-treating the
teats of a mlked animal in an inplenent for automatic
m | king of aninmals,

(B) t he i npl ement conprising a m|lking robot,

(B1) the robot being provided with an arm

(B11) the armbeing suitable for connecting teat cups
to the teats of the ani mal

(B13) the armbeing suitable for disconnecting the
teat cups fromthe teats of the aninal

wherein after the ani mal has been m | ked

(D) the teat cups are disconnected fromthe animal's
t eat s,

(E) an after-treating liquid is automatically sprayed
agai nst the udder and/or the teats,

(El) the after-treating liquid is sprayed fromthe
robot arm

Caim1ll, has to be understood as defining a nethod of
after-treating the teats of a mlked aninmal, the nethod
not only conprising the method steps D, E and E1 but

al so the use of an inplenment for the automatic m |l king
of animals which is provided with features B, Bl, Bll
and B13.

According to feature E1, the after-treating liquid is
"sprayed fromthe arm' (enphasis added). Also this
feature has to be construed having regard to the
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description and draw ngs of the patent.

Havi ng regard to the comments in the section 2.1.4
above, the nmeans for spraying the after-treating |iquid
are arranged within the structure of the robot arm
Thus, this feature has to be construed as defining the
spraying of a liquid which is perforned directly from
the arm

This interpretation is also consistent with the part of
the description of the patent describing the operation
of the after-treating device (colum 8, lines 8 to 34),
whi ch part nmakes it clear that the robot armas a part
of a robotic systemhas a guiding function for the
performance of the spraying.

Wth respect to the expression "automatically sprayed”
in feature E, it has to be noted that the headi ng of
Claim1ll defines the use of an automatic m | ki ng

i mpl ement and refers to a mlking robot. Thus, this
feature has to be understood as defining a fully
automatic after-m |l king treatnent.

Concerning the priority dates of the patent in suit

Wth the communi cati on di spatched on 11 February 2002
the board expressed the opinion that this issue is not
rel evant for the findings of a decision in the present
case (see section V above). The appellant did not reply
to this opinion. Therefore, there is no need to dea
with this objection of the appellant once again.

Article 100(b) EPC

The description of the patent (see colum 7, line 21 to
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colum 8, line 34) refers to an after-treating device
and describes a single enbodi nent according to which
the after-treating device conprises inter alia a
sprayer incorporated in the structure of the robot arm
the sprayer being suitable for spraying a liquid

agai nst the udder of the animal. Thus, the description
of the patent provides sufficient information to put
into practice the invention as clained in Cdaim1l in so
far as it relates to an after-m |l ki ng sprayi ng devi ce.

It has to be understood that the term™"after-treating
devi ce" represents a generalisation of what is
disclosed in this part of the description of the
patent. Moreover, having regard to the comments in
section 2.1.2 above, the expression "after-treating
devi ce" has a well recognised neaning in the technica
field of mlking systens.

The appel | ant argued that the description of a single
enbodi nent, which relates to a spraying device, is not
sufficient to enable the invention defined in Claim1l
to be put into practice over the full scope of Caiml
whi ch covers all kinds of after-treating devices. In
this respects the appellant asserted that the after-
treating device can al so be a device for applying an
antiseptic creamor a device for treating a danaged
teat by surgery and that the patent does not teach
either how to apply a creamor howto surgically repair
a danaged teat.

The board does not accept the argunent that the term
"after-treating device" can also cover a device for
performng a surgical treatnent of a danaged teat,
because a surgical treatnent of a teat has no link with
the daily mlKking routine procedures (see the comments
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in section 2.1.2 above). In this respect, the
respondent explicitly stated during the ora

proceedi ngs that a surgical treatnent of the teats is
not covered by Claiml. As to a treatnent consisting in
the application of a cream the board does not exclude
that Caim1l can al so cover a device for applying a
cream after m | king. However, these issues are not
decisive in order to deci de whether the opposition
ground specified in Article 100(b) EPC prejudices the
mai nt enance of the patent.

The objection raised by the appellant concerns the
broadness of the claim The expression "after-treating
device" is open to a general interpretation and the

br oadness of this expression was objected to by the
appel lant in conjunction with reproducibility of the
di sclosure. It has to be noted that generally the

di scl osure nust be reproduci bl e wi t hout undue burden.

In a case concerning an opposition against a granted
patent, the relevant burden of proof for such an
allegation is carried by the opponent/appellant. In the
present case, no evidence has been submtted by the
appel l ant allowi ng a conclusion to be reached that a
skill ed person cannot reproduce w thout undue burden a
normal after-treating device as defined in Caim1l over
i ts whol e scope.

In the statenment of the appeal grounds, the appellant
referred to the decisions T 409/91, T 435/91 and

T 694/ 92 and asserted that these decisions endorse the
principle that the disclosure nust be sufficient to
enabl e the invention to be put into practice over the
full scope of the clains.
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The invention referred to in the decision T 409/91, as
claimed in Cdaim1l of the related patent, concerned a
class of fuel oil conpositions characterised by a
common feature, ie by the presence of wax crystals
under a certain size under certain conditions. The case
of T 409/91 was "conparable to cases where a group of
chem cal conpounds is clained, and not all of the

cl ai med conpounds can be prepared by the nethods

di scl osed in the description", whereby the description
of the application discloses "only one possibility of
obtai ning the desired particle sizes" (see sections 3.4
and 3.5). Mireover, according to this decision, the
appel l ant (applicant) admtted during the ora
proceedi ngs "that he was not aware of any commobn
general know edge which m ght have enabled the skilled
person to find further ways for obtaining fuel oils
having the clainmed particle size" (see section 3.4).

The invention referred to in the decision T 435/91 al so
concerned a chem cal conposition characterised in the
clainms by a conpound, ie an additive, defined only by
its function, ie by the result to be achi eved, whereby
the description only referred to specific conpounds

(" hydrot opes”) as producing the desired result.
According to this decision, the patent proprietor "had
admtted during the oral proceedings that it was not
possible to identify, on the basis of the information
contained in the patent specification and taking
account of the common general know edge, ot her
conpounds than those specifically nentioned, ie
"hydr ot opes', which could reasonably be expected to
bring about the desired effect” (see section 2.2.1).

The invention referred to in the decision T 694/92, as
clained in daim1l of the main request, concerned a
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met hod for genetically nodifying a plant cel

conprising the steps of "inserting a plant gene
conprising a plant pronoter and a plant structural gene
into T-DNA" and "transferring the T-DNA/ pl ant gene
conbination into a plant cell, such that expression of
the protein encoded by said plant structural gene is
detectable in said plant cell" (see section |11
enphasi s added). In other words, the nmethod defined by
this claimwas characterised by an effect to be

achi eved. According to this decision, the patent
specification "did not nake it plausible that the sane
effect would be obtained routinely in any plant cell by
operating in an anal ogous manner wi th any conbi nation
of any plant structural gene with any plant pronoter”

and "the feature 'such that...' inclaiml is seen as
bei ng not nore than an invitation to performa research
programme in order to find the conbinations which, if
successful, are stated by the claimto fall under its
scope", whereby later publications showed "that the
transfer of foreign DNA via T-DNA into sone cl asses of
pl ants, eg nonocotyl edonous plants, as well as the
expression of the transferred gene under its own
signals, were largely enpirical and thus involved a

| arge anount of trial and error with a high risk of

failure" (see section 18).

Thus, in these three decisions, the respective boards,
on the basis of the avail able evidence or on the basis
of assertions of the applicant or of the proprietor of
the patent, could establish that the skilled person, on
the basis of the disclosure of the patent, could not
reproduce the clained invention w thout undue burden
over its whol e scope.

Havi ng regard to the above comments, the decisions
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menti oned by the appellant are not conparable with the
present case in which no evidence supporting the
al l egations of an insufficient disclosure is avail able.

Therefore, in the present case, a decision with regard
to this issue nust be taken to the detrinent of the
appel | ant who carries the burden of proof.

The appel |l ant al so argued that the description of the
patent does not sufficiently disclose howthe teat cups
are di sconnected fromthe teats (see section Vi1,

1st paragraph, 2nd sentence).

The board cannot accept this argunent of the appell ant
because the description of the patent contains a clear
di scl osure of how the teat cups are applied to the
teats (see particularly colum 6, lines 8 to 22) and
the skilled person reading the patent will inmmediately
realize that the sane neans for connecting the teat
cups to the teats can be used to di sconnect them from
t he teats.

Therefore, the opposition ground referred to in
Article 100(b) EPC does not prejudice the maintenance
of the patent in suit.

Concerning the evidence subnmitted by the appel |l ant

Docunents D10 to D13 were not admitted into the
proceedi ngs by the opposition division.

Wth respect to docunents D10 to D12, the board shares
the opinion of the first instance according to which
t hese docunents are not relevant. In any case, their
i ntroduction into the proceedings would not |ead to a
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di fferent decision with respect to the main request of
the respondent, since they do not provide the board
with informati on which was not al ready present.
Therefore, these docunents are not admtted into the
proceedi ngs.

52 Docunents D14 to D18 were filed with the statements
setting out the grounds of appeal.

Docunents D15 to D18 relate to the commobn genera
know edge in the field of industrial robots. These
docunents are not rel evant because the board has no
doubts that it is known in this particular technica
field firstly to provide a spraying device (in
particular for spraying paint) on a robot arm and
secondly to nove the robot armin such a nmanner that
the spraying device is brought to a specific place
where it has to fulfill its purpose. In any case, the
i ntroduction of these docunents into the proceedi ngs
woul d not lead to a different decision with respect to
the main request of the respondent. Therefore, these
docunents are not admtted into the proceedi ngs.

5.3 Docunent D5 discloses an inplenent for mlking ani mals,
automatically, conprising a mlking machine provided
Wi th a support 26 (consisting of a piston rod provided
at its free end with an U-shaped el enent), a mking
cluster 18 (provided with teat cups 29) and an
automatically operable cleaning neans (in the formof a
bow - shaped basin 31); the support 26 being suitable
for connecting the mlking cluster to the udder of the
ani mal , for successively m|king of the animal and for
di sconnecting the mlking cluster fromthe udder of the
animal ; the mlking cluster 18 and the cl eani ng neans
being integral parts of each other (see Caim1l) and

0994.D Y A
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bei ng mounted on the U-shaped el enent of the support 26
(by nmeans of an horizontal hinge pin 30). According to
colum 5, lines 25 to 28, the cleaning neans (ie the
bow - shaped basin) is suitable for performng a
treatnment of the udder, the treatnent consisting in
spraying a |liquid against the udder "for washing,
rinsing, disinfecting or otherw se cl eaning the udder".
Mor eover, according to colum 5, lines 33 to 39, a
conputer can control the device, the control relating
to "connecting and di sconnecting of the cluster,

rinsing, cleaning or disinfecting the udder, ... etc".

This docunment is silent as to the tine when the
treatnent of the udder is perforned. In any case, the
docunent does not indicate that the treatnent has to be
performed after mlking. In this respect it has to be
noted that a treatnent of the udder (in order to either
cl ean or disinfect or wash or rinse it) is an usua
operation to be perforned before mlking and that a
post-m | king treatnent w thout pre-mlKking treatnent
has no technical sense. Therefore, in the absence of
any information as to the tine when the treatnent is
perforned, it has to be assuned that the docunent D5
relates to a pre-mlking treatnment of the udder.

Docunent D2 does not clearly disclose any practical,
directly usable inplenent for mlking animals. This
docunent, which dates from Novenber 1983, refers to the
practical testing of a robot cluster application which
was not yet carried out but was expected to take pl ace
in the future according to sone declarations of the
firm Ardco. The docunent al so descri bes sone genera
functions which could have been "achieved in the near
future”, inter alia the cleaning of the udder, the
application of the cluster, the renoval of the cluster,
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t he post-m | king inspection, and particularly the udder
sprayi ng.

Docunent D2 refers to a "robot cluster application
system for m | king sheds" (see page 5, l|eft-hand
colum, lines 1 to 3) and to udder spraying as a post-
m | ki ng operation. Mreover, having regard to the text
on the top-left part of the drawing, it can be assuned
t hat docunment D2 discl oses "an advanced robot arm which
pl aces teat cups on cows automatically". However, it
cannot unequi vocally be derived fromthis docunent that
the post-m |l king spraying is carried out by using the
same robot arm which connects the teat cups to the
teats.

Docunment D3 refers to the devel opnents of m | king
robots in May 1986 and describes the operations which
could be perfornmed by mlking robots. It is understood
that this docunent is based upon an interview wth M ke
Street, electronics engineer searching on mlking
robots. In particular, it is nentioned on the first
page (see right-hand colum) that an "automatic m |l Kking
unit ... in sequence woul d wash, and prepare the udder,
attach the cluster, mlk, renove the cluster, disinfect
and rel ease the cow'

Thi s docunent does not disclose a specific device and
does not nmeke it clear that a robot has to be provided
with a cleaning device and with an after-treating
device which is included in the robot armof the
mlking robot. It has to be noted that docunent D3
refers to a "stall unit, conplete with dedi cated m cro-
conmput er and robotic arns” (see right-hand col um,
enphasi s added) without nmaking it clear that the post-
m | king disinfecting operation is carried out by the
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sane robotic arm whi ch attaches the cl uster

Docunent D4 also refers to an interview with research

| eader M ke Street and describes the devel opnents of an
automatic mlking unit. This docunent refers to "a
robotic armthat wll do the washing, disinfecting and
m | ki ng operation". However, it does not nmake it clear
that the disinfecting operation is made after the

m | ki ng operati on

Docunent D13 di scl oses an autonmati c apparatus for
i ndi vi dual renoval of the teat cups when the m | Kking
process has been conpl et ed.

Thi s apparatus conprises an assenbly (25) controlling
four teat cups, wherein the assenbly, which is suitable
for disconnecting the teat cups fromthe teats of the
animal, includes a disinfecting (ie an after-treating)
device for disinfecting the teats of a m | ked ani nal
the spraying operation being carried out automatically
after m | King.

It can be assuned that docunent D13 inplicitly

di scl oses a nethod of after-treating the teats of a

m | ked animal in an inplenment for mlking animals, the
i npl emrent including a mlking unit, a robot being
provided with a support assenbly which is suitable for
di sconnecting the teat cups fromthe teats of the

ani mal , wherein after the animal has been ml ked the
teat cups are disconnected fromthe animal's teats and
an after-treating liquid is automatically sprayed

agai nst the teats fromthe support assenbly.

Docunent D6 di scloses an inplenent for mlking animals,
such as cows, automatically, conprising a mlKking robot
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provided with a support 32 slidable along a guide rod
31 which is nmounted to a flap 6, the support being

sui table for connecting of teat cups to the teats of

t he animal, successively mlking the animal and

di sconnecting the teat cups fromthe teats of the

ani mal . Moreover, each teat cup is associated to a

cl eaning device 16 which is automatically operabl e and
suitable for cleaning the teats of an aninal before

m | ki ng.

According to the passage on page 13 of docunent D6,
after the m | king operation has been conpleted the
support 31 is noved downwardly al ong the guide rod 31
(to disconnect the teat cups fromthe teats), so that
the flap 31 can be swivelled, "after which the aninal
can | eave the m | king parlour”.

Novel ty (main request)

During the oral proceedings the appellant argued that
the subject-matter of Caim1l is not novel with respect
to docunent D5 and that the subject-matter of Caimll
is not novel with respect to each of docunents D13, D2,
D3, D4 and Db5.

During the witten phase of the proceedings the
appel | ant contested the novelty of the subject-matter
of Clains 1 and 11 also with respect to each of
docunent D2, D3, D4, D5 and De6.

Si nce docunent D5 (see section 5.3 above) does not
di scl ose an after-mlking treatnment of the udder, at
| east feature C (in aiml) and feature E (in
Claim 1l1l) cannot be derived fromthis docunent.
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Havi ng regard to the coments in section 5.7 above,
docunent D13 does not disclose either a nethod
conprising the use of a robot armfor connecting the
teat cups or an inplenent connecting automatically the
teat cups to the teats (feature B11 in Clains 1 and
11).

Havi ng regard to the coments in section 5.4 above,
neither feature C2 (in Caim1) nor feature E1 (in
Claim 1l) can be derived from docunent D2.

The appellant's argunent that the skilled person
readi ng docunent D2 will inmediately recognise that the
spraying is carried out by using the sane robot arm
referred to in the text of the drawi ng cannot be

accept ed, because docunment D2 does not contain any
indication for this interpretation. It has to be noted
that this docunent refers not only to the post-mlKking
sprayi ng but also to other functions to be achieved by
a robotic system Anong these functions there is for

i nstance the identification of the animal which can
easily be made by using a transponder which has no |ink
wi th the robot arm what soever

Havi ng regard to the coments in section 5.5 above,
docunent D3 does not disclose features C2 (Caim1l) and
El (Caim1l).

Havi ng regard to the coments in section 5.6 above,
docunent D4 does not disclose an after-mking
treatnent of the teats (feature Cin Caim1l and
feature Ein Caim1ll).

The appellant's argunent that the skilled person would
i mredi ately recogni ze that a disinfecting operation as
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referred to in the second colum (fromthe left) of
docunent D4 can only be understood as a post-m | king
treat nent cannot be accepted. In this respect, it has
to be noted that docunent D4 does not suggest this
interpretation and that the prior art indicates that
di sinfecting can be carried out both before and after
m |l king (see for instance docunent D8, |ast sheet,

whi ch suggests the use of the sane sanitizer (Dipal 1)
for the "post-mlking teat dip" and for the "pre-

m | ki ng udder wash").

Having regard to the comments in section 5.8, docunent
D6 does not disclose any post-m |l king treatnment of the
udder .

Therefore, the subject-matter of Clains 1 and 11 is
novel (Article 54 EPC) with respect to the cited prior
art.

I nventive step (Claim1l as granted)

The cl osest prior art with respect to Claiml is the
I mpl ement di scl osed in docunent D5.

Docunent D5 discloses all the features of the pre-
characterising portion of Claiml. Wth regard to the
conparative analysis of docunent D5 relative to
Caiml, it has to be noted that the neanings of the
expressions "ml king machi ne" and "support for
connecting ... and for disconnecting the m|lking
cluster” referred to in section 5.3 above have to be
consi dered as being identical respectively with the
nmeani ngs of the expressions "m | king robot" and of
"robot arnt as specified in Caiml.
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Wth respect to docunent D5, the appellant asserted
that the bow -shaped basin 31 is an integral part of
the armstructure 26. In other words, the appellant
argued that the support 26 (consisting of the piston
rod and the U shaped el enent) and the bow - shaped basin
31 constitute a structural unity, which is identica
wWith the robot armaccording to Claiml1. This argunent
is clearly based upon an ex-post facto interpretation
of the prior art, because docunent D5 nmakes it clear
that there is a structural unity conprising the bow -
shaped basin 31 and the mlking cluster 18 (see
Caim1) and that this structural unity is supported by
t he support 26 which only conprises the piston rod and
the U-shaped el enent. Therefore, the board cannot
accept this interpretation of docunent D5. Furthernore,
solely the support 26 corresponds - due to its function
and its structure - to an equivalent for the robot arm
| ndeed, the support 26 is not only supporting the

wor ki ng elements (ie the mlking cluster and the

cl eani ng neans) but is also noving these working

el ements towards the place where they fulfill their
functions (m |l king and cl eani ng, respectively).

Havi ng regard to the coments in section 5.3 above, the
subject-matter of Claiml differs fromthe cl osest
prior art by features C, Cl and C2.

Feature C and Cl result in providing an automatic

m | king i npl enent which is capable of automatically
performng an after-mlking treatnent of the teats

and/ or the udder of the animal. Therefore, a first
technical problemto be solved is to inprove the
automatic m |l king inplenment known from docunent D5 with
regard to hygiene without the internediary of man.
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Feature C2, which relates to how the after-treating
device is arranged with respect to the inplenent,
results in providing a mlking robot which is

particul arly conpact. Therefore, a second problemis to
i nprove the conpactness of the inplenent.

Wth respect to features C and Cl, it has to be noted
that many prior art docunents (see the above

sections 5.4, 5.5 and 5.7) indicate the need for a
post-m | king treatnent of the udder or teats and
suggest the use of an after-treating device in an
automatic m |l king system

In particular, docunent D3 suggests that the

di sinfecting operation has to be carried out
automatically after m |l king. Furthernore docunent D14
(page 2, lines 118 to 122) suggests the use of a
sprayer which is a part of an automatic m ki ng
arrangenent and which is controlled to spray the teats
bef ore and/or after m |l king. Mreover, docunment D13

i ndicates the need of post-mlking teat disinfection
(see page 2, 1st paragraph) and suggests the
arrangenent of four post-mlKking disinfection sub-
assenblies on the support of a mlKking cluster whose
teat cups can be automatically renoved fromthe teats
of the mlked animal (see Figures), each disinfecting
sub-assenbly conprising a sprayer, the spraying
operation of the disinfecting sub-assenblies being
operated automatically after mlKking.

Thus, having regard to either docunent D3 or docunent
D14 or docunent D13, it would be obvious for the
skilled person - when confronted with the first
technical problemto be solved - to provide the mlKking
i npl ement according to docunent D5 with an
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automatically operated after-treating device as defined
in features C and Cl. Therefore, these features do not
contribute to the inventive step of the clained

sol ution.

Wth respect to feature C2, it has to be noted that
none of the docunents cited by the appell ant suggests
that the after-treating device is included in the robot
arm(ie in the same robot arm which connects the teats
cups to the teats), holds themduring m|lking and

di sconnects themfromthe teats (see sections 2.1.3 and
2.1.4 above).

It has to be noted that docunent D13 refers to an
apparatus for automatic individual renpval of the teat
cups (the teat cups being manually fitted on the teats
by the herdsman) and di scl oses an after-treating device
consi sting of four post-mlking disinfection sub-
assenblies nounted on the support of a mlking cluster
(assenbly 25) to which the teat cups are connected by
means of m |k pipes. The support of the mlking cluster
(assenbly 25) does not performthe functions of a robot
arm |ndeed, the assenbly 25 is rather the working

devi ce which has to be brought either by the herdsman
or by a robot armto the place where this working
device has to fulfill its function. Each of the four
sub- assenblies of the assenbly 25 conprises a sprayer
24 nounted on an adjustabl e pipe 43, the four pipes 43
bei ng connected to a comon col |l ector externally
nmounted on the support of the mlking cluster, the

coll ector being connected to a disinfectant supply line
provided with a control valve 47. Even if the skilled
person readi ng docunent D13 were to consider the
support of the mlking cluster as being equivalent to a
robot arm he (or she) would not derive fromthis
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docunent either the information that the after-treating
device is included in the structure of the robot arm or
the teaching that the disinfecting liquid is sprayed
directly fromthe support of the mlking cluster.
Therefore, the application of the teaching of this
docunent to the inplenent known from docunent D5 woul d
not result in an inplenent provided with feature C2.

Havi ng regard to the coments in section 5.8 above,
docunent D6 does not disclose either a post-mlking
treatnent or a cleaning device included in a robot arm
Thus, the content of docunments D5 and D6 woul d not | ead
the skilled person to the subject-matter of Caiml.

Wth respect to the conbination of these docunents, the
appel l ant relied upon a different interpretation of
docunent D5 by arguing as follows:

(1) The skilled person would i nmedi ately realize
t hat the bow -shaped basin of the inplenent
known from D5 can be used for after-m|lking and
that this basin as a part of the robot arm
carrying the teat cups is provided with nozzles
which are included in it.

(1) The subject-matter of aiml1l would differ
therefromby features A, Al, A2 and A21 which
concern the separate pre-m | king cleaning
menber.

(1ii) In order to solve a problemrelating to hygi ene
of the teats before mlking, the skilled person
woul d turn to docunment D6 which suggests
features A to A21, apply these features to the
i npl ement known from D5 (considered as being
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already provided with an after-treating device)
and arrive at the clainmed subject-matter.

The board cannot accept these argunents because -
having regard to the comrents in section 5.3 above (2nd
par agraph) - they are based upon an non-realistic
interpretation of docunent D5.

Docunment D14 di scl oses features C and Cl but not
feature C2. It is clear fromthis docunent that the
spraying device - as is normally the case - is nounted
at the end and on the armwhich will bring the spraying
device to the location where it fulfills its function.
According to the passage on page 2, lines 122 to 124,
"the sprayer can be swung into place on an arm...".
However, the armreferred to in this passage is not
descri bed as being a robot armcarrying already teat
cups or as including the sprayer within it.

Wth respect to feature C2, the appell ant argued that
the skilled person would imediately think to use the
sane arm which carries the teat cups. This argunent is
al so based on an ex-post facto interpretation of the
docunent, because this docunent only refers to an
"automatic m | king arrangenent” wi thout referring to a
robot armcarrying the teat cups.

According to the appellant, it is commbn genera

know edge in the field of industrial robots to provide
a liquid spraying device on a robot armand it would be
obvi ous for the skilled person to provide the inplenent
known from docunent D5 with a spraying device as

defi ned by feature C2.

It can be accepted that robot arns provided with a
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device for spraying a liquid are generally known.
However, this does not nean that a spraying device
i ncluded in a robot armwhich al so perforns ot her
functions is generally known.

Furthernore, the skilled person when confronted with
the problem of arranging an after-treating spraying
device on the robot arm would not be conpulsorily |ed
to feature C2. It is clear fromthe available prior art
that other solutions are possible, e.g. to use separate
nozzl es nmounted on the floor of the m | kroom (see
docunent D9) or to use nozzles nmounted on (and not in)
a support (see docunent D13).

Havi ng regard to the comments in sections 5.4, 5.5 and
5.6 above, docunents D2, D3, D4 are less relevant than
docunents D13 and D14. None of these docunents suggests
feature C2.

In the witten phase of the proceedi ngs the appel |l ant

al so argued that the subject-matter of Claim21l would be
obvi ous using the disclosure of each of docunents D2,
D3, D4 and D6 but did not refer any |longer to these
argunments during the oral proceedings.

Havi ng regard to the comments in section 7.4 above,
these argunents are not relevant for the findings of
the present deci sion.

Therefore, it would not be obvious for a skilled person
starting fromthe prior art known from docunent D5 to

arrive at the subject-matter of Caiml.

I nventive step (Claim 11l as granted)
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Docunent D5 al so discloses a nethod of automatically
m | king cows using an inplenent provided with features
B, Bl, Bll and B13, the nethod conprising the nethod-
feature D. The nethod according to Caim1ll differs
fromthis prior art in that it concerns a nethod of
after-treating the teats of a mlked ani mal according
to features E and EL.

Feature E results in using an automatic m | king

i npl ement which is capable of performng an after-

m | king spraying treatnent of the teats and/or the
udder of the animal. Therefore, a first technica
problemto be solved is to inprove the mlking nethod
according to docunent D5 with regard to hygi ene w t hout
the internediary of man.

Feature E1 relates to the spatial relationship between
the robot armand the teats of the aninmal during
spraying and results in providing the possibility of
using a mlking robot which is particularly conpact.
Therefore, a second problemis to inprove the
conpactness of the inplenent used when the nethod is
carried out.

Havi ng regard to the comments in section 7.3 above, it
woul d be obvious for the skilled person to nodify the
nmet hod according to docunent D5 so as to arrive at a
met hod of after-treating the teats of a animal in which
after the animal has been mlked an after-treating
liquidis sprayed as defined by feature E. Thus, this
feature does not contribute to the inventive step of

t he cl ai med sol ution.

Having regard to the comments in sections 7.4.1 to
7.4.4, none of the cited docunents discloses feature El1
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or suggests the idea of arranging a spraying nmeans in
such a way that the after-treating liquid is sprayed
directly fromthe support 26 of the m |l king inplenent
according to docunent D5.

Starting fromdocunent D5, the appellant essentially
argued as foll ows:

(1) In the inplenment according to docunment D5, the
sprayers for spraying a cleaning |iquid against
the udder are included in the bow -shaped basin
31, this basin being an integral part of the
support, so that the cleaning liquid is directly
sprayed fromthe arm (ie fromthe support)
carrying the teat cups.

(i) The subject-matter of Caim1l would be
di stingui shed by the prior art nethod known from
docunent D5 only by feature E, this feature
bei ng obvi ous having regard to docunent D13 or
D14.

The board cannot accept this argunent because it is
based upon an ex-post facto interpretation of docunent
D5 with regard to the support carrying the teat cups
(see the cooments in section 7.1.1 above).

Starting fromdocunent D13, the appellant essentially
argued as foll ows:

(1) The skilled person woul d derive from docunent
D13 a general teaching of a nethod of after-
treating the teats of a m| ked ani mal conprising
all the nethod-features of Caim1l1l, ie features
D, E and E1. This known met hod woul d al so be
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based upon the use of an apparatus provided with
a mlking cluster which is suitable for

di sconnecting the teat cups fromthe teats of
the animal (feature B13).

The nmethod according to Caim11l would differ
fromthis prior art only inthat it is based
upon the use of a mlking robot provided with an
armwhich is suitable for connecting the teat
cups to the teats of the animal (features B, Bl
and B11).

The technical problemto be solved woul d consi st
in adapting this general nethod to a nethod

i nvol ving the automatic application of the teat
cups. In order to solve this problem the
skilled person would turn to docunment D5 which
di scl oses a robot armwhich is suitable for
connecting teat cups to the teats of an ani ma
and in which spraying nozzles are incorporated
in the robot armstructure so that a cl eaning
liquid is automatically sprayed fromthe robot
arm agai nst the udder of the animal. Thus, it
woul d be obvious for the skilled person to
arrive at the nmethod according to Caim11l.

The board cannot accept this argunent for the follow ng

reasons:

(i)

Docunment D13 explicitly discloses a specific
apparatus for automatically disconnecting the
teat cups fromthe teats of the animl (see
section 5.7 above) provided with an assenbly for
spraying an after-treating |liquid against the
teats. This docunent inplicitly discloses a



8.3

8.4

0994.D

(i)

(iii)

- 33 - T 1083/ 99

met hod of after-treating the teats of a m |l ked
ani mal which is based upon the use of said

speci fic apparatus. Thus, the skilled person
starting from docunent D13 has to performa
first step in order to realize that docunent D13
di scl oses a general nethod which can be applied
in different circunstances.

According to docunent D13, the sprayers 24 are
mount ed on adj ustable pipes 43. It is understood
fromthis docunent that the pipes - when the
teat cups are manually put onto the teats of the
animal - have to be manually adjusted in a
particular position in order to adapt themto
the position of the teats. In other words, the
after-mlking treatnent is not conpletely
automatic as defined in Claim1ll (see

section 2.2.3 above).

Having regard to the comments in sections 2.2.2,
7.4.1 and 8. 1.3 above, neither docunment D13 nor
docunent D5 discl oses an apparatus in which the
after-treating liquid is sprayed directly from
the robot arm Thus, even if the skilled person
were to conbine these disclosures, he (she)
woul d not arrive at the clainmed subject-matter.

Therefore, it would not be obvious for a skilled person
starting fromthe prior art known from docunent D5 or
fromdocunent D13 to arrive at the subject-matter of

Claim11l.

In the witten phase of the proceedi ngs the appel |l ant

al so argued that the subject-matter of daim1l1ll would

be obvi ous using the disclosure of each of docunents
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D2, D3, D4 and D6 but did not refer any longer to these
argunents during the oral proceedings. Having regard to
the coments in section 8.1.3 above, these argunents
are not relevant for the finding of the present
deci si on.

9. Having regard to the cited prior art, the subject-
matter of Clains 1 and 11 is not obvious to a person
skilled in the art.

10. Therefore, the opposition grounds according to
Article 100(a) EPC do not prejudice the maintenance of
t he patent unanended.

11. Since the patent can be naintained as granted, there is

no need to deal with the subsidiary requests of the
respondent.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Magouliotis C. Andries
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